Eskom Holdings SOC Ltd

Contract number _____________
PORT REX POWER STATION FUEL CONTAINMENT JOINT AND CRACK REPAIRS AND HAZARDOUS-WASTE SKIP CONTAINMENT AREA CONSTRUCTION 

	[image: image3.jpg]R Eskom




	


NEC3 Engineering and Construction

Short Contract (ECSC3)

	A contract between


	Eskom Holdings SOC Ltd (Reg No. 2002/015527/30)

	and


	     

	for


	PORT REX POWER STATION FUEL CONTAINMENT JOINT AND CRACK REPAIRS AND HAZARDOUS-WASTE SKIP CONTAINMENT AREA CONSTRUCTION

	Contents:
	Compiled in accordance with CIDB Standard for Uniformity in Construction Procurement (May 2010 amendments)
	Page No.

	Part C1
	Agreements & Contract Data
	

	
	C1.1 Form of Offer and Acceptance
	[●]

	
	C1.2 Contract Data provided by the Employer
	[●]

	
	C1.2 Contract Data provided by the Contractor
	[●]

	Part C2
	Pricing Data
	

	
	C2.1 Pricing assumptions
	[●]

	
	C2.2 Price List
	[●]

	Part C3
	Scope of Work
	

	
	C3.1 Works Information
	[●]

	Part C4
	Site Information
	[●]

	
	
	

	Documentation prepared by: 
	Rowan Francis
	


C1 Agreements & Contract Data
C1.1 Form of Offer and Acceptance

Offer

The Employer, identified in the Acceptance page signature block on the next page, has solicited offers to enter into a contract for the procurement of:

PORT REX POWER STATION FUEL CONTAINMENT JOINT AND CRACK REPAIRS AND HAZARDOUS-WASTE SKIP CONTAINMENT AREA CONSTRUCTION
The tenderer, identified in the signature block below, having examined the documents listed in the Tender Data and addenda thereto as listed in the Tender Schedules, and by submitting this Offer has accepted the Conditions of Tender.
By the representative of the tenderer, deemed to be duly authorised, signing this part of this Form of Offer and Acceptance the tenderer offers to perform all of the obligations and liabilities of the Contractor under the Contract including compliance with all its terms and conditions according to their true intent and meaning for an amount to be determined in accordance with the conditions of contract identified in the Contract Data. 

	The offered total of the Prices exclusive of VAT is 
	R[●]

	Value Added Tax @ 15% is
	R[●]

	The offered total of the Prices inclusive of VAT is
	R[●]

	(in words) [●]



This Offer may be accepted by the Employer by signing the form of Acceptance overleaf and returning one copy of this document including the Schedule of Deviations (if any) to the tenderer before the end of the period of validity stated in the Tender Data, or other period as agreed, whereupon the tenderer becomes the party named as the Contractor in the conditions of contract identified in the Contract Data.

	Signature(s)


	
	
	

	Name(s)
	
	
	

	Capacity


	
	
	

	For the tenderer:


	(Insert name and address of organisation)


	Name & signature of witness
	
	
	Date
	

	Tenderer’s CIDB registration number: 
	


Acceptance

By signing this part of this Form of Offer and Acceptance, the Employer identified below accepts the tenderer’s Offer.  In consideration thereof, the Employer shall pay the Contractor the amount due in accordance with the conditions of contract identified in the Contract Data.  Acceptance of the tenderer’s Offer shall form an Agreement between the Employer and the tenderer upon the terms and conditions contained in this Agreement and in the Contract that is the subject of this Agreement.

The terms of the Contract, are contained in: 

Part 1
Agreements and Contract Data, (which includes this Form of Offer and Acceptance)

Part 2
Pricing Data

Part 3
Scope of Work: Works Information
Part 4
Site Information

and drawings and documents (or parts thereof), which may be incorporated by reference into the above listed Parts.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Tender Schedules as well as any changes to the terms of the Offer agreed by the tenderer and the Employer during this process of Offer and Acceptance, are contained in the Schedule of Deviations attached to and forming part of this Form of Offer and Acceptance.  No amendments to or deviations from said documents are valid unless contained in this Schedule, which must be signed by the duly authorised representative(s) for both parties.

The tenderer shall within one week of receiving a completed copy of this Agreement, including the Schedule of Deviations (if any), contact the Employer’s agent (whose details are given in the Contract Data) to arrange the delivery of any securities, bonds, guarantees, proof of insurance and any other documentation to be provided in terms of the conditions of contract identified in the Contract Data at, or just after, the date this Agreement comes into effect.  Failure to fulfil any of these obligations in accordance with those terms shall constitute a repudiation of this Agreement.

Notwithstanding anything contained herein, this Agreement comes into effect on the date when the tenderer receives one fully completed and signed copy of this document, including the Schedule of Deviations (if any) together with all the terms of the contract as listed above. 

	Signature(s)


	
	
	

	Name(s)
	
	
	

	Capacity


	
	
	

	for the Employer


	(Insert name and address of organisation)


	Name & signature of witness
	
	
	Date
	


Note: 
If a tenderer wishes to submit alternative tender offers, further copies of this document may be used for that purpose, duly endorsed, ‘Alternative Tender No. _____ ‘
Schedule of Deviations 

Note:

1.  To be completed by the Employer prior to award of contract.  This part of the Offer & Acceptance would not be required if the contract has been developed by negotiation between the Parties and is not the result of a process of competitive tendering.
2. The extent of deviations from the tender documents issued by the Employer prior to the tender closing date is limited to those permitted in terms of the Conditions of Tender.

3. A tenderer’s covering letter must not be included in the final contract document.  Should any matter in such letter, which constitutes a deviation as aforesaid be the subject of agreement reached during the process of Offer and Acceptance, the outcome of such agreement shall be recorded here and the final draft of the contract documents shall be revised to incorporate the effect of it.
	No.
	Subject
	Details

	1
	[●]
	[●]

	2
	[●]
	[●]

	3
	[●]
	[●]

	4
	[●]
	[●]

	5
	[●]
	[●]

	6
	[●]
	[●]

	7
	[●]
	[●]

	
	
	


By the duly authorised representatives signing this Schedule of Deviations below, the Employer and the tenderer agree to and accept this Schedule of Deviations as the only deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Tender Schedules, as well as any confirmation, clarification or changes to the terms of the Offer agreed by the tenderer and the Employer during this process of Offer and Acceptance.  

It is expressly agreed that no other matter whether in writing, oral communication or implied during the period between the issue of the tender documents and the receipt by the tenderer of a completed signed copy of this Form shall have any meaning or effect in the contract between the parties arising from this Agreement. 

	
	For the tenderer:


	
	For the Employer



	Signature


	
	
	

	Name
	
	
	

	Capacity


	
	
	

	On behalf of
	(Insert name and address of organisation)


	
	(Insert name and address of organisation)



	Name & signature of witness
	
	
	

	Date
	
	
	


C1.2 Contract Data
Data provided by the Employer
	Clause
	Statement
	Data

	
	General
	

	10.1
	The Employer is (Name):
	Eskom Holdings SOC Ltd (reg no: 2002/015527/30), a state owned company incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	10.1 &

14.4
	The Employer’s representative to whom the Employer in terms of clause 14.4 delegates his actions
 is (Name):
	Rowan Francis

	
	Address
	15 Pasita Street, Rosenpark, Durbanville, 7550

	
	Tel No.
	TBC

	
	Fax No.
	N/A

	
	E-mail address
	Franciro@eskom.co.za

	11.2(11)
	The works are 
	The resealing and remedial repair of fuel containment area bund wall and floor joints and cracks, and the construction of an impermeable hazardous-waste skip containment area at Port Rex Power Station, including all associated preparation, testing, quality control, reinstatement and related work described in the Works Information.

	11.2(13)
	The Works Information is in
	the document called ‘Works Information’ in Part 3 of this contract.

	11.2(12)
	The Site Information is in
	the document called ‘Site Information’ in Part 4 of this contract.

	11.2(12)
	The site is
	Port Rex Power Station, East London, Eastern Cape, including the fuel containment area and hazardous-waste skip containment work area identified in the Works Information and Site Information.

	30.1
	The starting date is.
	1 April 2027

	11.2(2)
	The completion date is.
	30 September 2027.

	13.2
	The period for reply is
	Two (2) weeks

	40
	The defects date is 
	52 weeks after Completion

	41.3
	The defect correction period is 
	Two (2) weeks

	50.1
	The assessment day is the
	25th of each month.

	50.5
	The delay damages are
	R 1 000.00 per Day

	50.6
	The retention is
	5%

	51.2
	The interest rate on late payment is 
	0% 


	80.1
	The Contractor is not liable to the Employer for loss of or damage to the Employer’s property in excess of
	the amount of the deductibles relevant to the event 

	
	Does the United Kingdom Housing Grants, Construction and Regeneration Act (1996) apply?
	No

	93.1
	The Adjudicator is 
	the person selected from the ICE-SA Division (or its successor body) of the South African Institution of Civil Engineering Panel of Adjudicators by the Party intending to refer a dispute to him.  (see www.ice-sa.org.za). If the Parties do not agree on an Adjudicator the Adjudicator will be appointed by the Arbitration Foundation of Southern Africa (AFSA).

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	
	e-mail
	[●]

	93.2(2)
	The Adjudicator nominating body is: 
	the Chairman of ICE-SA a joint Division of the South African Institution of Civil Engineering and the London Institution of Civil Engineers. (See www.ice-sa.org.za ) or its successor body

	93.4
	The tribunal is: 
	arbitration.

	
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	Cape Town, South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator, is
	the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	
	The conditions of contract are the NEC3 Engineering and Construction Short Contract (April 2013)

 and the following additional conditions Z1 to Z11 which always apply:

	
	

	Z1
	Cession delegation and assignment

	Z1.1
	The Contractor does not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Employer.

	Z1.2
	Notwithstanding the above, the Employer may on written notice to the Contractor cede and delegate its rights and obligations under this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry. 

	
	

	Z2
	Change of Broad Based Black Economic Empowerment (B-BBEE) status

	Z2.1
	Where a change in the Contractor’s legal status, ownership or any other change to his business composition or business dealings results in a change to the Contractor’s B-BBEE status, the Contractor notifies the Employer within seven days of the change.

	Z2.2
	The Contractor is required to submit an updated verification certificate and necessary supporting documentation confirming the change in his B-BBEE status to the Employer within thirty days of the notification or as otherwise instructed by the Employer.

	Z2.3
	Where, as a result, the Contractor’s B-BBEE status has decreased since the starting date the Employer may either re-negotiate this contract or alternatively, terminate the Contractor’s obligation to Provide the Works.

	Z2.4
	Failure by the Contractor to notify the Employer of a change in its B-BBEE status may constitute a reason for termination. If the Employer terminates in terms of this clause, the procedures on termination are those stated in Clause 91.1 and the amount due on termination includes amounts listed in Clause 92.1 less a deduction of the forecast additional cost to the Employer of completing the works.

	
	

	Z3
	Confidentiality

	Z3.1
	The Contractor does not disclose or make any information arising from or in connection with this contract available to others except where required by this contract. This undertaking does not, however, apply to information which at the time of disclosure or thereafter, without default on the part of the Contractor, enters the public domain or to information which was already in the possession of the Contractor at the time of disclosure (evidenced by written records in existence at that time).  Should the Contractor disclose information to others where required by this contract the Contractor ensures that the provisions of this clause are complied with by the recipient.

	Z3.2
	If the Contractor is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the Employer.

	Z3.3
	In the event that the Contractor is, at any time, required by law to disclose any such information which is required to be kept confidential, the Contractor, to the extent permitted by law prior to disclosure, notifies the Employer so that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure.  In the event that such protective order is not, or cannot, be obtained, then the Contractor may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z3.4
	The taking of images (whether photographs, video footage or otherwise) of the works or any portion thereof, in the course of Providing the Works and after Completion, requires the prior written consent of the Employer.  All rights in and to all such images vests exclusively in the Employer.  

	Z3.5
	The Contractor ensures that all his subcontractors abide by the undertakings in this clause.

	
	

	Z4
	Waiver and estoppel: Add to clause 12.2:

	Z4.1
	Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties or their delegates or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.

	
	

	Z5
	Health, safety and the environment

	Z5.1
	The Contractor undertakes to take all reasonable precautions to maintain the health and safety of persons in and about the execution of the works. Without limitation the Contractor:

· accepts that the Employer may appoint him as the “Principal Contractor” (as defined and provided for under the Construction Regulations 2014 (promulgated under the Occupational Health & Safety Act 85 of 1993) (“the Construction Regulations”) for the Site;

· warrants that the total of the Prices as at the Contract Date includes a sufficient amount for proper compliance with the Construction Regulations, all applicable health & safety laws and regulations and the health and safety rules, guidelines and procedures provided for in this contract and generally for the proper maintenance of health & safety in and about the execution of works; and

· undertakes, in and about the execution of the works, to comply with the Construction Regulations and with all applicable health & safety laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	Z5.2
	The Contractor, in and about the execution of the works, complies with all applicable environmental laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	
	

	Z6
	Provision of a Tax Invoice and interest.  Add to clause 50

	Z6.1
	The Contractor provides the Employer with a tax invoice in accordance with the Employer's procedures stated in the Works Information, showing the correctly assessed amount due for payment.

	Z6.2
	If the Contractor does not provide a tax invoice in the form and by the time required by this contract, the time by when the Employer is to make a payment is extended by a period equal in time to the delayed submission of the correct tax invoice.  Interest due by the Employer in terms of clause 51.2 is then calculated from the delayed date by when payment is to be made.

	Z6.3
	The Contractor is required to comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to include the Employer’s VAT number 4740101508 on each invoice he submits for payment.

	
	

	Z7
	Notifying compensation events

	Z7.1
	Delete from the last sentence in clause 61.1, “unless the event arises from an instruction of the Employer.”

	Z8
	Employer’s limitation of liability; Add to clause 80.1

	Z8.1
	The Employer liability to the Contractor for the Contractor’s indirect or consequential loss is limited to R0.00 (zero Rand).

	
	

	Z9
	Termination: Add to clause 90.2, after the words "or its equivalent":  

	Z9.1
	   or had a business rescue order granted against it.

	
	

	Z10
	Addition to Clause 50.5

	Z10.1
	If the amount due for the Contractor’s payment of delay damages reaches the limits stated in this Contract Data (if any), the Employer may terminate the Contractor’s obligation to Provide the Works.

	
	If the Employer terminates in terms of this clause, the procedures on termination are those stated in Clause 91.1 and the amount due on termination includes amounts listed in Clause 92.1 less a deduction of the forecast additional cost to the Employer of completing the works.

	
	

	Z11
	Ethics

	For the purposes of this Z-clause, the following definitions apply:

	Affected Party
	means, as the context requires, any party, irrespective of whether it is the Contractor or a third party, such party’s employees, agents, or Subconsultants or Subcontractor’s employees, or any one or more of all of these parties’ relatives or friends,

	Coercive Action
	means to harm or threaten to harm, directly or indirectly, an Affected Party or the property of an Affected Party, or to otherwise influence or attempt to influence an Affected Party to act unlawfully or illegally,

	Collusive Action
	means where two or more parties co-operate to achieve an unlawful or illegal purpose, including to influence an Affected Party to act unlawfully or illegally,

	Committing Party
	means, as the context requires, the Contractor, or any member thereof in the case of a joint venture, or its employees, agents, or Subcontractors or the Subcontractor’s employees,

	Corrupt Action
	means the offering, giving, taking, or soliciting, directly or indirectly, of a good or service to unlawfully or illegally influence the actions of an Affected Party,

	Fraudulent Action
	means any unlawfully or illegally intentional act or omission that misleads, or attempts to mislead, an Affected Party, in order to obtain a financial or other benefit or to avoid an obligation or incurring an obligation,

	Obstructive Action
	means a Committing Party unlawfully or illegally destroying, falsifying, altering or concealing information or making false statements to materially impede an investigation into allegations of Prohibited Action, and

	Prohibited Action
	means any one or more of a Coercive Action, Collusive Action Corrupt Action, Fraudulent Action or Obstructive Action.

	Z11.1
	A Committing Party may not take any Prohibited Action during the course of the procurement of this contract or in execution thereof.

	Z11.2
	The Employer may terminate the Contractor’s obligation to Provide the Services if a Committing Party has taken such Prohibited Action and the Contractor did not take timely and appropriate action to prevent or remedy the situation, without limiting any other rights or remedies the Employer has. It is not required that the Committing Party had to have been found guilty, in court or in any other similar process, of such Prohibited Action before the Employer can terminate the Contractor’s obligation to Provide the Services for this reason.

	Z11.3
	If the Employer terminates the Contractor’s obligation to Provide the Services for this reason, the amounts due on termination are those intended in core clauses 92.1 and 92.2.

	Z11.4
	A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action. Where the Employer does not have a contractual bond with the Committing Party, the Contractor ensures that the Committing Party co-operates fully with an investigation.


Z12

Insurance
Z _12.1
Replace core clause 82 with the following:

	Insurance cover
	82
	

	
	82.1
	When requested by a Party, the other Party provides certificates from his insurer or broker stating that the insurances required by this contract are in force.

	
	82.2
	The Contractor provides the insurances stated in the Insurance Table A, from the starting date until the earlier of Completion and the date of the termination certificate. 

	
	
	INSURANCE TABLE A

Insurance against

Minimum amount of cover or minimum limit of indemnity

Cover provided until

Loss of or damage to the works
The replacement cost where not covered by the Employer’s insurance

The Employer’s policy deductible as at contract date, where covered by the Employer’s insurance
The Employer’s certificate of Completion has been issued

Loss of or damage to Equipment, Plant and Materials

The replacement cost where not covered by the Employer’s insurance

The Employer’s policy deductible as at contract date, where covered by the Employer’s insurance
The Defects Certificate has been issued

The Contractor’s liability for loss of or damage to property (except the works, Plant and Materials and Equipment) and for bodily injury to or death of a person (not an employee of the Contractor) arising from or in connection with the Contractor’s Providing the Works

Loss of or damage to property

Employer’s property

The replacement cost where not covered by the Employer’s insurance

The Employer’s policy deductible as at contract date where covered by the Employer’s insurance
Other property

The replacement cost
Bodily injury to or death of a person 

The amount required by the applicable law

Liability for death of or bodily injury to employees of the Contractor arising out of and in the course of their employment in connection with this contract

The amount required by the applicable law



	
	82.3
	The Employer provides the insurances as stated in the Insurance Table B
INSURANCE TABLE B
Insurance against or name of policy
Minimum amount of cover or minimum limit of indemnity

Assets All Risk

Per the insurance policy document

Contract Works insurance

Per the insurance policy document

Environmental Liability

Per the insurance policy document
General and Public Liability

Per the insurance policy document
Transportation (Marine)

Per the insurance policy document
Motor Fleet and Mobile Plant

Per the insurance policy document
Terrorism

Per the insurance policy document
Cyber Liability

Per the insurance policy document

Nuclear Material Damage and Business Interruption
Per the insurance policy document
Nuclear Material Damage Terrorism
Per the insurance policy document



	Z13
	Intellectual Property – Eskom owning Intellectual Property

	“Intellectual Property”
	means (a) patents, trade marks, service marks, rights in designs, trade names, trade secrets, know how, copyrights and topography rights, in each case whether registered or not; (b) applications for registration of any of them; (c) rights under licences and consents in relation to any of them; (d) all forms of protection of a similar nature or having equivalent or similar effect to any of them which may subsist anywhere in the world.

	“Background Intellectual Property"
	means any and all Intellectual Property rights that are not Foreground Intellectual Property, and are owned or controlled by the relevant party or licensed to the relevant party prior to or outside of the works but required for the purposes of the works.

	“Foreground Intellectual Property”
	means all Intellectual Property rights and other matter capable of being the subject of intellectual property rights that is conceived, first reduced to practice or writing or developed in whole or in substantial part in the course of the execution of the works  and rights which are developed substantially as a result of the works.  Any works that will be developed, changed, modified and/or improved specifically for the Purposes will be Foreground Intellectual Property.  Any data or any other information relating to Employer’s proprietary information generated from the use of the Contractor’s Background Intellectual Property.

	Z13.1
	The Contractor retains ownership of all Background Intellectual Property rights made by or on behalf of the Contractor as part of the works in information or material it uses in carrying out the works.

	Z13.2
	All Foreground Intellectual Property rights, contained in any developed materials which are created by the Contractor or on behalf of the Contractor, for the purposes of and in support of the execution of the works (Employer’s IP) vest with the Employer.  

	Z13.3
	Any data or any other information relating to Employer’s proprietary information generated from the use of the Contractor’s Background Intellectual Property, the copyright therein shall be owned by the Employer.

	Z13.4
	The Contractor acknowledges that all rights, title, and interest in and to the Foreground Intellectual Property that may result or originate from or be developed in execution of the works vests in the Employer and that the Contractor has no claim of any nature in and to the Foreground Intellectual Property.  

	Z13.5
	The Contractor ensures that a copyright notice is incorporated or embossed or labelled on the Foreground Intellectual Property, where the Employer is reflected as the owner of the Foreground Intellectual Property.  

	Z13.6
	The Contractor is obliged to provide Foreground Intellectual Property manufacturing documents, designs, processes and/or specifications to the Employer before/on the completion date].

	Z13.7
	The Contractor procures that each Sub-Contractor executes all and any works, and takes all and any other actions as may be required, in order to give effect to this Agreement.

	Z13.8
	The Employer retains all Background Intellectual Property rights in all documents made by or on behalf of the Employer including all documents and requirements provided prior to or during the execution of the works.  The Contractor does not, without the written consent, of the Employer, copy, use or issue to a third party any of the Employer’s Background Intellectual Property documents and requirements except for the purposes of executing the works.

	Z13.9
	Either party procures that any third party executes confidentiality undertakings not to disclose to any other third parties, any of the Employer’s Background Intellectual Property and IP documents and requirements at all, in respect of the Employer, or the Background Intellectual Property, in respect of the Contractor.

	Z13.10
	Third Party Claims:

	Z13.10.1
	In the event of any claims being made or actions brought against the Employer, on the ground that the Contractor infringed any patent, trade mark or copyright, the Contractor is notified thereof and at its own expense, conducts all negotiations in consultation with the Employer for the settlement of the claim and litigation that may arise from such alleged infringement, provided that the Employer will not bear any financial burden or losses.

	Z13.10.2
	Save where the Contractor fails to take over the conduct of the negotiation or litigation within a reasonable time of the notification of the alleged infringement, the Employer does not make any admission which might be prejudicial to the Contractor’s position. The Employer, at the request and the cost of the Contractor affords it all reasonable technical assistance that the Employer is able to provide for the purpose of contesting any such claim or action.

	Z13.10.3
	Should it be held in any such action that any such protected rights have been infringed, as definitely stated by a judgment of the court before which the action is brought, the Contractor, at its own expense and in consultation with the Employer, either:

a. procures for Employer the right to continue to use the affected item or design, or

b. replaces the said affected item or design with a non-infringing item, or

c. provides a design of equivalent quality or modify such affected item or design so as to make it non-infringing without affecting the quality.

	Z13.10.4
	Notwithstanding anything contained in this contract, the foregoing sets forth the entire responsibility of Contractor with respect to claims relating to infringement.

	Z13.10.5
	Where it is alleged that the Employer has committed an infringement as intended vis-à-vis the Contractor as set out in the third party intellectual property infringement clause, the Employer has the same rights and obligations as the Contractor, mutatis mutandis, as regards such alleged infringement.

	Z13.10.6
	The Contractor herewith indemnifies the Employer and undertakes to keep the Employer indemnified against all claims of whatsoever nature, real or imagined, which may be made against the Employer arising from the infringement of any third party intellectual property rights.

	
	

	Z14
	Asbestos

	For the purposes of this Z-clause, the following definitions apply:

	AAIA
	means approved asbestos inspection authority.

	ACM
	means asbestos containing materials.

	AL
	means action level, i.e. a level of 50% of the OEL, i.e. 0.1 regulated asbestos fibres per ml of air measured over a 4 hour period. The value at which proactive actions is required in order to control asbestos exposure to prevent exceeding the OEL.

	Ambient Air
	means breathable air in area of work with specific reference to breathing zone, which is defined to be a virtual area within a radius of approximately 30cm from the nose inlet.

	Compliance Monitoring
	means compliance sampling used to assess whether or not the personal exposure of workers to regulated asbestos fibres is in compliance with the Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos and asbestos containing material, equipment and articles.

	OEL
	means occupational exposure limit.

	Parallel Measurements
	means measurements performed in parallel, yet separately, to existing measurements to verify validity of results.

	Safe Levels
	means  airborne asbestos exposure levels conforming to the Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos and asbestos containing material, equipment and articles.

	Standard
	means the Employer’s Asbestos Standard 32-303: Requirements for Safe Processing, Handling, Storing, Disposal and Phase-out of Asbestos and Asbestos Containing Material, Equipment and Articles.

	SANAS
	means the South African National Accreditation System.

	TWA
	means the average exposure, within a given workplace, to airborne asbestos fibres, normalised to the baseline of a 4 hour continuous period, also applicable to short term exposures, i.e. 10-minute TWA.

	Z14.1
	The Employer ensures that the Ambient Air in the area where the Contractor will Provide the Services conforms to the acceptable prescribed South African standard for asbestos, as per the regulations published in GNR 155 of 10 February 2002, under the Occupational Health and Safety Act, 1993 (Act 85 of 1993) (“Asbestos Regulations”). The OEL for asbestos is 0.2 regulated asbestos fibres per millilitre of air as a 4-hour TWA, averaged over any continuous period of four hours, and the short term exposure limit of 0.6 regulated asbestos fibres per millilitre of air as a 10-minute TWA, averaged over any 10 minutes, measured in accordance with HSG248 and monitored according to HSG173 and OESSM.

	Z14.2
	Upon written request by the Contractor, the Employer certifies that these conditions prevail. All measurements and reporting are effected by an independent, competent, and certified occupational hygiene inspection body, i.e. a SANAS accredited and Department of Employment and Labour approved AAIA. The Contractor may perform Parallel Measurements and related control measures at the Contractor’s expense. For the purposes of compliance the results generated from Parallel Measurements are evaluated only against South African statutory limits as detailed in clause Z14.1. Control measures conform to the requirements stipulated in the AAIA-approved asbestos work plan.

	Z14.3
	The Employer manages asbestos and ACM according to the Standard.

	Z14.4
	In the event that any asbestos is identified while Providing the Services, a risk assessment is conducted and if so required, with reference to possible exposure to an airborne concentration of above the AL for asbestos, immediate control measures are implemented and relevant air monitoring conducted in order to declare the area safe.

	Z14.5
	The Contractor’s personnel are entitled to stop working and leave the contaminated area forthwith until such time that the area of concern is declared safe by either Compliance Monitoring or an AAIA approved control measure intervention, for example, per the emergency asbestos work plan, if applicable.

	Z14.6
	The Contractor continues to Provide the Services, without additional control measures presented, on presentation of Safe Levels. The contractually agreed dates to Provide the Services, including the Completion Date, are adjusted accordingly. The contractually agreed dates are extended by the notification periods required by regulations 3 and 21 of the Asbestos Regulations, 2001.

	Z14.7
	Any removal and disposal of asbestos, asbestos containing materials and waste, is done by a registered asbestos contractor, instructed by the Employer at the Employer’s expense, and conducted in line with South African legislation.


Data provided by the Contractor (the Contractor’s Offer)
The tendering contractor is advised to read both the NEC3 Engineering and Construction Short Contract (April 2013) and the relevant parts of its Guidance Notes (ECSC3-GN)
 in order to understand the implications of this Data which the tenderer is required to complete.  An example of the completed Data is provided on page 31 of the ECSC3 April 2013 Guidance Notes.

Completion of the data in full is essential to create a complete contract.

	10.1
	The Contractor is (Name):
	[●]

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	
	E-mail address
	[●]

	63.2
	The percentage for overheads and profit added to the Defined Cost for people is
	[●]%

	63.2
	The percentage for overheads and profit added to other Defined Cost is
	[●]%

	11.2(9)
	The Price List is in
	the document called ‘Price List’ in Part 2 of this contract.

	11.2(10)
	The offered total of the Prices is 
[Enter the total of the Prices from the Price List]:
	R[●] 
excluding VAT
[in words] 
[●] 
excluding VAT


C2 Pricing Data

C2.1 Pricing assumptions
Entries in the first four columns in the Price List are made either by the Employer or the tendering contractor
Where an item is stated as a Sum or Item, the amount entered by the tenderer is the total amount for completing that item and is not adjusted because the quantity of work associated with that item changes. Any Unit or Quantity stated by the Employer for such an item is for identification and pricing purposes only and does not make the item remeasurable.

All Prices are to be shown excluding VAT unless instructed otherwise by the Employer in Tender Data or in an instruction the Employer has given before the tenderer enters his Prices.
If there is insufficient space in the Price List which follows, state in which document the Price List is contained.
Where an item is measured by a stated unit and quantity, the tenderer enters a rate. The amount due for that item is determined by multiplying the applicable rate by the quantity of work completed. 
Where an item is identified as Rate only, the tenderer enters the applicable rate. No quantity or Price for that item is included in the total of the Prices unless a quantity is stated. A Rate only item is paid only where the work is required and carried out in accordance with the contract.
Unless expressly stated otherwise, the quantities stated in the Price List are estimated quantities for tendering purposes. Payment for measured work is based on the actual quantity of work completed in accordance with the Works Information. 

Rates and Prices include everything necessary to Provide the Works in accordance with the contract, including, where applicable: 

· labour; 

· Plant and Materials; 

· Contractor’s Equipment; 

· supervision; 

· temporary works; 

· access and working platforms; 

· surface preparation; 

· handling and storage; 

· transport and accommodation; 

· site establishment and de-establishment; 

· health and safety requirements; 

· environmental controls; 

· quality control and inspection; 

· testing; 

· protection of existing plant and structures; 

· waste handling and lawful disposal; 

· cleaning; 

· reinstatement; and 

· all other work necessary to complete the relevant Price List item. 

The tenderer allows in its Prices for compliance with the Works Information, manufacturer’s requirements and the applicable specifications. 
The tenderer allows in its Prices for all work required to maintain the Port Rex Power Station operational environment safely while Providing the Works. 
No additional payment is made for work reasonably necessary to complete a Price List item where that work is stated or necessarily implied by the Works Information and is not separately identified in the Price List. 

All Prices are stated in South African Rand and exclude VAT.
C2.2 Price List
The Price List is as follows
	Item no.
	Description
	Unit
	Quantity
	Rate
	Price

	1
	PRELIMINARY AND GENERAL
	
	
	
	

	1.1
	Site establishment.
	Sum
	1
	
	

	1.2
	Contractor’s obligations in respect of the Occupational Health and Safety Act and Construction Regulations, including Health and Safety File preparation, submission and maintenance.
	Sum
	1
	
	

	1.3
	Staff medicals, Site induction and access requirements.
	Sum
	1
	
	

	1.4
	Site de-establishment.
	Sum
	1
	
	

	1.5
	Transport, accommodation and associated mobilisation and logistics required to Provide the Works at Port Rex Power Station.
	Sum
	1
	
	

	1.6
	Other – tenderer to specify and list separately with applicable quantities.
	Sum
	1
	
	

	2
	FUEL CONTAINMENT AREA – BUND WALLS, FLOORS AND JOINTS
	
	
	
	

	2.1
	Complete repair of existing expansion, construction and sawn joints to fuel-containment bund walls and floors, including inspection, removal of deteriorated existing sealant and backing material, cleaning and preparation of joint faces, backing cord where required, primer, and installation of chemical-resistant sealant suitable for vertical and horizontal joints. Sikasil 728NS or accepted equivalent in accordance with the Works Information. The rate includes cleaning of the bund area and removal of vegetation and debris associated with the repair work.
	m
	480
	
	

	2.2
	Prepare and repair cracks in fuel-containment floors and walls, including assessment of crack condition, routing or other required preparation, cleaning, priming and repair using Sikadur 52ZA, Sikasil 728NS, Sikaflex Pro-3 or accepted equivalent appropriate to the crack condition, in accordance with the Works Information and Manufacturer’s requirements.
	m
	40
	
	

	3
	HAZARDOUS-WASTE SKIP CONTAINMENT AREA
	
	
	
	

	3.1
	Set out the hazardous-waste skip containment area in accordance with Employer Drawing 18.49/494, including verification of existing levels and interfaces.
	Item
	1
	
	

	3.2
	Clear and grub the containment footprint, including removal of vegetation and debris.
	m²
	27.09
	
	

	3.3
	Strip and remove topsoil to a minimum depth of 150 mm, where applicable, including handling and disposal of unsuitable stripped material.
	m³
	4.0635
	
	

	3.4
	Excavate below the stripped topsoil level to reach the required formation level approximately 200 mm below natural ground level, subject to actual Site levels.
	m³
	1.3545
	
	

	3.5
	Rip and recompact 150 mm of the existing founding layer to the specified compaction requirement.
	m²
	27.09
	
	

	3.6
	Compaction testing of the prepared founding layer and any G7 replacement/backfill material, including submission of test reports demonstrating compliance with the specified 95% Mod AASHTO requirement.
	Item
	1
	
	

	3.7
	Additional excavation and removal of unsuitable founding material encountered below the required formation level, where required and instructed.
	m³
	Rate only
	
	

	3.8
	Supply, place and compact G7 replacement/backfill material in layers to 95% Mod AASHTO, where required.
	m³
	Rate only
	
	

	3.9
	Provide 50 mm thick, 10 MPa concrete blinding beneath the containment slab, where required.
	m²
	Rate only
	
	

	3.10
	Construct 200 mm thick, 30 MPa reinforced concrete containment slab, including placing, compaction, finishing and curing.
	m³
	5.418
	
	

	3.11
	Provide and fix Ref 617 reinforcement mesh to the top and bottom layers of the containment slab, including minimum 40 mm concrete cover, approved spacers, reinforcement stools, tying and fixing.
	m²
	54.18
	
	

	3.12
	Form and finish the containment slab to approximately 1:100 falls towards the low-point sump in accordance with Employer Drawing 18.49/494.
	m²
	27.09
	
	

	3.13
	Form and construct the low-point sump and associated interfaces required for controlled collection and removal of accumulated contaminated liquid in accordance with the Works Information and Employer Drawing 18.49/494.
	Item
	1
	
	

	3.14
	Construct brick masonry bund wall to the dimensions, thickness, levels and details shown on Employer Drawing 18.49/494, complete to accommodate the safe placement and removal of two 6 m³ hazardous-waste skips using existing Site handling equipment.
	Item
	1
	
	

	3.15
	Provide brick reinforcement to the masonry bund wall in accordance with Employer Drawing 18.49/494 and the applicable specification.
	Item
	1
	
	

	3.16
	Provide and install steel dowels, wall ties or similar accepted connections between the masonry bund wall and reinforced-concrete slab in accordance with the Employer’s design.
	Item
	1
	
	

	3.17
	Apply 15–20 mm cement-sand plaster to internal bund-wall surfaces, including preparation, finishing and curing.
	m²
	4.02
	
	

	3.18
	Prepare the internal slab, plastered masonry and other internal containment surfaces for the chemical-resistant epoxy coating system, including removal of laitance, oil, contamination, dust, loose material and foreign matter and preparation in accordance with the Manufacturer’s requirements.
	m²
	28.22
	
	

	3.19
	Supply and apply an accepted chemical-resistant epoxy coating system to all internal slab and wall surfaces, minimum total dry film thickness of 500 microns, including primers and all coats required by the Manufacturer. The completed system is resistant to hydrocarbons, oils and contaminated runoff.
	m²
	28.22
	
	

	3.20
	Concrete cube-strength testing and submission of test records confirming achievement of the specified 30 MPa concrete strength.
	Item
	1
	
	

	3.21
	Measure and record the dry film thickness of the chemical-resistant epoxy coating using suitable calibrated equipment and submit the Manufacturer’s compliance certificates.
	Item
	1
	
	

	3.22
	Carry out a minimum 24-hour water-retention test of the completed hazardous-waste skip containment area following completion and coating cure, including test records and making good where required.
	Item
	1
	
	

	3.23
	Final inspection, cleaning, correction of outstanding Defects, compilation of required quality records and handover of the completed hazardous-waste skip containment area.
	Item
	1
	
	

	4
	RATE-ONLY ENVIRONMENTAL / WASTE ITEM
	
	
	
	

	4.1
	Off-Site transport and lawful disposal of hazardous or hydrocarbon-contaminated solid waste arising from the Port Rex works, where required by the Works Information and not otherwise included in another Price List item, including all required waste manifests, disposal records and certificates.
	t
	Rate only
	
	

	
	The total of the Prices (excluding VAT):
	


C3:  Scope of Work
C3.1 Works Information
1. 
Description of the works 
1. The works comprise remedial repairs to the fuel containment area and the construction of one impermeable hazardous-waste skip containment area at Port Rex Power Station.

2. The fuel containment works include:

a. cleaning and removal of vegetation, debris and contaminants from the fuel containment area;

b. inspection and repair of existing expansion joints, construction joints and sawn joints in the bund walls and floor slabs;

c. removal of defective existing sealants and installation of new chemical-resistant joint sealant systems, including backing material and primers where required;

d. preparation and repair of cracks in the fuel containment area walls and floors using appropriate epoxy injection resin, flexible chemical-resistant sealant or other accepted repair systems in accordance with the Works Information and Manufacturer’s requirements; and

e. associated inspection, testing, quality control, cleaning, making good and completion documentation.

[image: image1.png]



Figure 1: Fuel containment area bund walls at Port Rex Power Station*(highlighted in red)

3. The hazardous-waste skip containment works include:

a. setting out and preparation of the work area;

b. clearing, excavation, founding preparation and compaction;

c. construction of a reinforced concrete containment slab;

d. construction of masonry bund walls and associated reinforcement, ties and connections;

e. internal plastering;
f.   forming falls towards the low-point sump;
g. preparation and application of a chemical-resistant epoxy coating system to internal containment surfaces;
h. testing of the concrete and coating system;
i.   a minimum 24-hour water-retention test; and
j.   final inspection, cleaning, making good and handover.

[image: image2.png]



Figure 2: Example of existingn waste Skip Storage
4. The hazardous-waste skip containment area accommodates two 6 m³ hazardous-waste skips.

5. The Contractor provides all labour, Plant and Materials, Contractor’s Equipment, temporary works, access arrangements, supervision, quality control, testing and other resources necessary to Provide the Works in accordance with this Works Information.
2.     Drawings
The following Employer drawing forms part of the Works Information and applies to the hazardous-waste skip containment area:
	Drawing  number
	Revision
	Title

	18.49/494
	[TO BE 

CONFIRMED]
	Hazardous-Waste Skip Containment Area – Port Rex Power Station


1. The Contractor uses the drawing together with this Works Information.

2. The Contractor verifies all accessible dimensions, levels and interfaces against the actual Site conditions before commencing the affected work.

3. The Contractor notifies the Employer of any discrepancy, ambiguity or inconsistency between the drawing, the Works Information and actual Site conditions before proceeding with the affected work.

4. Verification by the Contractor does not transfer responsibility for the Employer’s design to the Contractor.

5. The Contractor does not alter the dimensions, structural arrangement, containment capacity or design philosophy shown on the Employer’s drawing without the Employer’s acceptance and, where applicable, an instructed change to the Works Information.
3. 
Specifications
1. The Contractor complies with the latest applicable editions of the following standards and requirements identified in the Engineering Scope of Work.
	Title 
	Date or revision
	Tick if publicly available

	ISO 9001 Quality Management Systems
	
	✓

	OHSA No. 85 of 1993 Occupational Health and Safety Act
	
	✓

	36-681 Generation Plant Safety Regulations
	
	Available on Request

	240-62196227 Eskom Life-Saving Rules
	
	Available on Request


	240-53665024 Engineering Quality Manual
	
	Available on Request

	240-53114002 Engineering Change Management Procedure
	
	Available on Request

	SANS 1200 Standard Specifications for Civil Engineering Construction
	
	✓

	SANS 10400 The application of the National Building Regulations
	
	✓

	SANS 10400-J Floors
	
	✓

	SANS 110:2011 Sealing compounds for the building industry, two-component, polysulphide base
	
	✓


2. Engineering changes affecting the Employer’s design are managed in accordance with Eskom Engineering Change Management Procedure 240-53114002.

3.1 
Fuel containment area – technical requirements

1. The Contractor inspects and repairs all expansion joints, construction joints and sawn joints within the fuel containment area bund walls and floor slabs.

2. Existing deteriorated sealant is mechanically removed and the joint faces are prepared to remove old sealant, oil, contaminants, dust, vegetation, loose material and foreign matter.

3. Joint faces are cleaned and allowed to dry as required by the Manufacturer before installation of the sealing system.

4. The Contractor provides the correct size backing cord at the depth required to achieve the Manufacturer’s specified width-to-depth ratio.

5. Backing material is closed-cell expanded polyethylene cord or strip, or an accepted equivalent compatible with the sealing system.

6. The joint sealing system is suitable for vertical and horizontal joints and resistant to diesel, fuel oil, hydrocarbons, contaminated stormwater, ultraviolet exposure and the weathering conditions at Port Rex Power Station.

7. Sikasil 728 NS or accepted equivalent is used for joint sealing. The complete system, including backing material, primer and sealant, is installed in accordance with the Manufacturer’s requirements.

8. The Contractor assesses each crack before repair and determines whether it is non-moving or subject to movement.

9. Cracks exhibiting no movement are repaired using a low-viscosity epoxy injection resin such as Sikadur 52 ZA or accepted equivalent.

10. Cracks subject to thermal movement are routed and sealed using a flexible chemical-resistant sealant such as Sikasil 728 NS, Sikaflex Pro-3 or accepted equivalent.

11. Before commencing crack repairs, the Contractor submits the proposed repair methodology, technical data sheets and installation requirements to the Employer for acceptance.

12. Completed repairs exhibit no visible leakage, separation, debonding or cracking and the repaired fuel containment area maintains liquid-tight integrity.

13. All surfaces receiving sealant or repair products are prepared in accordance with the relevant Manufacturer’s requirements.

3.2 
Hazardous-waste skip containment area – technical requirements

1. The works comprise one hazardous-waste skip containment area accommodating two 6 m³ hazardous-waste skips.

2. The containment area is constructed in accordance with this Works Information and Employer Drawing 18.49/494.

3. The containment dimensions are:

	Description
	Length
	Width
	Minimum height

	Outside bund wall dimensions
	6.30 m
	4.30 m
	0.40 m

	Internal bund wall dimensions
	6.02 m
	4.02 m
	0.20 m


4. The approximate internal containment volume is 4.8 m³.

5. Foundation preparation includes:

· clearing and grubbing and removal of minimum 150 mm topsoil where applicable;

· excavation to approximately 200 mm below natural ground level;

· ripping and recompaction of 150 mm of the founding layer;

· replacement of unsuitable founding material with G7 material where required;

· G7 backfill placed in maximum 150 mm layers where required;

· compaction to 95% Mod AASHTO; and

· 50 mm, 10 MPa concrete blinding where required.

6. The containment slab is 200 mm thick, 30 MPa reinforced concrete.

7. Reinforcement is Ref 617 mesh at both the top and bottom layers, with minimum 40 mm concrete cover, supported on approved spacers and reinforcement stools.

8. The bund walls are brick masonry and are connected to the reinforced concrete slab using wall ties or similar accepted connections.

9. Internal masonry surfaces receive 15–20 mm cement-sand plaster.

10. All internal containment surfaces, including the slab surface within the bund, receive an accepted chemical-resistant epoxy coating system with a minimum total dry film thickness of 500 microns, resistant to hydrocarbons, oils and contaminated runoff.

11. Surfaces receiving the coating are clean, dry and prepared in accordance with the Manufacturer’s requirements.

12. The slab is graded towards the low-point sump for controlled collection and removal of accumulated contaminated liquid by pumping.

13. The slab is formed to approximately 1:100 falls towards the collection point in accordance with Drawing 18.49/494.

14. The completed containment area is impermeable and capable of retaining contaminated stormwater and incidental hydrocarbon spillages without leakage.

15. The design accommodates the stated 1:50-year storm event of approximately 150 mm rainfall, corresponding to approximately 3.6 m³ of stormwater against the approximately 4.8 m³ containment capacity.

16. The hazardous-waste skips are intended for solid hazardous waste and are fitted with lids. The containment area is therefore not based on a 110% liquid-storage secondary-containment requirement.

17. The containment arrangement provides sufficient access for safe placement and removal of the two skips using existing Site handling equipment.

3.3 
Testing and verification

1. The completed hazardous-waste skip containment area undergoes a minimum 24-hour water-retention test.

2. The Contractor submits concrete cube-strength results confirming achievement of the specified 30 MPa concrete strength.

3. The Contractor submits coating dry-film-thickness measurements confirming the specified minimum 500 micron DFT.

4. The Contractor submits the Manufacturer’s compliance certificates.

5. Defects identified during inspection or testing are corrected before Completion of the affected work.

4. Constraints on how the Contractor Provides the Works
4.1  Meetings

1. A pre-start / inaugural meeting is held before physical work commences on Site.

2. The Employer and Contractor discuss the programme, Site access, safety, environmental requirements, quality requirements, work sequence, interfaces, planned inspections, testing and other matters necessary for execution of the works.

3. Early warning and compensation event meetings are held when required by the contract.

4. Progress and coordination meetings are held as required by the Employer during execution of the works.

5. The Contractor attends Site safety meetings, toolbox talks and other operational coordination meetings required by Port Rex Power Station.

6. The Contractor ensures that appropriately authorised and competent persons attend meetings where their input, decision or technical knowledge is required.

7. Minutes of formal contract meetings are recorded and issued by the party agreed at the meeting
4.2  Use of standard forms

1. The Contractor uses the Employer’s prescribed contract administration forms and templates where these are provided for administration of the contract.

2. Formal communications relating to early warnings, compensation events, payment, programme, Defects, instructions, submissions and other contractual matters clearly identify:

· the contract number;

· the contract title;

· the subject of the communication;

· the relevant clause or contractual matter, where applicable;

· the date; and

· the person issuing the communication.

3. Where the Employer provides standard forms for Site access, safety, quality, inspection, testing or other operational requirements, the Contractor uses those forms.

4. Use of an Employer form does not alter the rights or obligations of either Party under the contract.

4.3 Invoicing and payment
1. In terms of core clause 50, the Contractor assesses the amount due and applies to the Employer for payment. 

2. The Contractor submits a valid tax invoice only after the applicable amount due has been assessed in accordance with the contract. 

3. The Contractor’s tax invoice includes, as a minimum: 

· the Contractor’s name and address; 

· the contract number and contract title; 

· the Contractor’s VAT registration number; 

· the Employer’s VAT registration number 4740101508; 

· the applicable assessment period; 

· the total Price for Work Done to Date; 

· other amounts due to the Contractor, where applicable; 

· amounts retained or deducted; 

· the change in the amount due since the previous assessment; 

· the amount excluding VAT; 

· VAT; and 

· the amount including VAT. 

4. The Contractor attaches sufficient supporting detail to each application for payment to demonstrate the amount claimed against the relevant Price List items. 

5. For measured work, the Contractor provides the measurements and calculations supporting the quantities claimed. 

6. For testing, quality or Completion-related items, the Contractor provides the applicable records required by the Works Information before those items are included in the amount due. 

7. Invoices are submitted in accordance with the Employer’s applicable electronic invoicing and payment procedures. 

8. An invoice which does not comply with the requirements of the contract or the Employer’s invoicing requirements may be returned for correction.
4.4 Records of Defined Cost
1. The Contractor keeps records necessary to substantiate Defined Cost used in the assessment of compensation events. 

2. The records include, where applicable: 

· amounts paid for people employed by the Contractor; 

· Plant and Materials; 

· work subcontracted by the Contractor; 

· Contractor’s Equipment; 

· invoices and quotations; 

· delivery notes and proof of payment; 

· time records; 

· Equipment usage records; and 

· any other records reasonably required to verify the Defined Cost. 

3. The records are maintained in an auditable form and are made available to the Employer on request. 

4. The Contractor retains these records for the duration of the contract and for any further period required by the Employer’s applicable record-retention requirements.
4.5  BBBEE and preferencing scheme

1. The Contractor complies with the B-BBEE and preferencing commitments forming part of its accepted tender, where applicable.

2. The Contractor notifies the Employer of any change in its B-BBEE status in accordance with the Contract Data.

3. No additional B-BBEE or preferencing obligations apply unless expressly stated in the contract or accepted tender.
4.6  Facilities to be provided by the Contractor
1. The Contractor provides all facilities necessary to Provide the Works, except those expressly stated in Section 6 as being provided by the Employer. 

2. The Contractor provides, where required: 

· Site office and storage facilities; 

· sanitary facilities; 

· potable water for its personnel; 

· temporary lighting; 

· electrical supply required for the works; 

· tools and Contractor’s Equipment; 

· access equipment and working platforms; and 

· security measures for the works, Plant and Materials and Contractor’s Equipment. 

3. The Contractor keeps its facilities clean, orderly and secure for the duration of the works. 

4. The location and arrangement of temporary facilities are subject to the Employer’s Site access, operational and safety requirements. 

5. The Contractor removes its temporary facilities and restores affected areas on completion.
4.7 Title to material from excavation and demolition
1. Material arising from excavation, demolition, removal of existing sealants, vegetation clearing, cleaning and other preparatory work remains the property of the Employer unless the Employer instructs otherwise.

2. The Contractor does not remove from Site any material having potential value to the Employer without the Employer’s prior instruction.

3. Waste, spoil, contaminated material and other material identified for disposal is handled, transported and disposed of in accordance with the Works Information and applicable legal requirements.

4. The Contractor provides disposal records and certificates where required.
4.8  Design by the Contractor
1. The permanent containment works are constructed in accordance with the dimensions, design philosophy and requirements stated in this Works Information and Employer Drawing 18.49/494.

2. The Contractor develops the construction detailing, temporary works, formwork, access arrangements, proprietary product selections and installation details necessary to construct the Employer’s approved design.

3. The Contractor does not alter the dimensions, structural arrangement, containment capacity or design philosophy stated in the Works Information or Drawing 18.49/494 without the Employer’s acceptance and, where applicable, an instructed change to the Works Information.

4. The Contractor is responsible for the design of temporary works, access arrangements, working platforms, formwork, temporary supports and other temporary measures necessary to Provide the Works safely.

5. Where the Contractor proposes an equivalent proprietary sealant, crack-repair or coating product or system, the Contractor submits technical data, compatibility information, installation requirements and supporting information to the Employer for acceptance before use.

6. Contractor design and product submissions are made sufficiently in advance to allow review without delaying the works.

7. Acceptance of a Contractor design or product submission does not transfer responsibility for that design from the Contractor and does not relieve the Contractor of any obligation under the contract.

8. Engineering changes affecting the Employer’s design are managed in accordance with Eskom Engineering Change Management Procedure 240-53114002.

9. The Contractor notifies the Employer of any discrepancy between the Employer’s design information and actual Site conditions before proceeding with the affected work.
4.9  Cataloguing requirements by the Contractor
Not applicable.
5.  Requirements for the programme 
1. The Contractor submits a programme showing how the works will be completed within the period from the Starting Date to the Completion Date. 

2. The programme is submitted in Gantt chart format in PDF and includes, as a minimum: 

· mobilisation and Site establishment; 

· planned start and finish dates for each principal activity; 

· proposed duration of each activity; 

· sequence and links between activities; 

· resources required for the principal activities; 

· Site establishment and de-establishment; 

· health, safety and environmental activities, including Site induction; 

· inspection, testing and quality verification activities; 

· float; 

· key submission and acceptance dates; 

· testing and verification activities; and 

· final cleaning, handover and Completion activities. 

3. The programme clearly identifies the sequence of: 

· fuel containment joint repairs; 

· crack repairs; 

· hazardous-waste skip containment construction; 

· curing periods; 

· coating preparation and application; 

· concrete testing; 

· coating thickness verification; and 

· the 24-hour water-retention test. 

4. The Contractor updates the programme regularly during execution of the works and submits the updated programme to the Employer when requested and whenever progress indicates that Completion may be affected. 

5. The Contractor gives an early warning when it becomes aware of any matter which could increase the total of the Prices, delay Completion or impair the performance of the works. 

6. Changes to the programme do not change the Starting Date or Completion Date unless changed in accordance with the contract. 

7. The intended use of the works at Completion is: 

· the fuel containment area is liquid-tight and fit for its intended containment function; and 

· the hazardous-waste skip containment area is complete, impermeable, tested and ready for operational use.

6. Services and other things provided by the Employer 

1. The Employer provides access to the Site, subject to the applicable security, induction, permit-to-work and operational requirements.

2. The Employer identifies potable-water supply points which may be used by the Contractor, subject to availability and the location of such supply points. 

3. The Employer provides the applicable Employer forms required for Site access, safety, quality, inspection and related contract administration. 

4. The Employer makes appropriately authorised representatives available for inspections, Hold Points, Witness Points and acceptance activities identified in the accepted programme and notified by the Contractor. 

5. The Employer does not provide: 

· electrical supply for the Contractor’s works; 

· temporary lighting; 

· Contractor’s Equipment, tools or access equipment; 

· sanitary or ablution facilities at the work area; 

· Site office or storage facilities; or 

· potable water for the Contractor’s personnel. 

6. Where an Employer potable-water supply point is made available, the Contractor provides all temporary hoses, tanks, pumps, fittings and distribution required from that point to the work area. 

7. The Contractor does not connect to or interfere with any Employer service without the required Site authorisation.
C4:  Site Information
C4.1: Information about the site at time of tender which may affect the work in this contract
1. 
Access limitations 
1. Access to Port Rex Power Station is restricted to authorised personnel and vehicles.

2. The Contractor complies with the Employer’s security, Site access, induction and permit-to-work requirements before commencing work and throughout the contract.

3. Contractor personnel are subject to security clearance requirements, including police clearance where required by the Employer.

4. The Contractor provides the Employer with the required personnel identification details and vehicle registration information sufficiently in advance of the intended Site access.

5. Personnel enter the Site through the designated security access point and comply with all security instructions.

6. All personnel complete the required Site induction and comply with the Employer’s Life-Saving Rules.

7. Contractor personnel are subject to the Employer’s alcohol and fitness-for-work requirements. A person who does not satisfy the applicable Site requirements is not permitted to enter or remain on Site.

8. The Contractor provides the personal protective equipment required for its personnel and the work being performed.

9. Access to operational or restricted areas is subject to the applicable permit, authorisation and operational requirements of Port Rex Power Station.

10. The Contractor allows for these access requirements and restrictions in its programme and Prices.
2.  Ground conditions in areas affected by work in this contract
1. No detailed geotechnical information is provided by the Employer for the work areas.

2. The Contractor assesses the visible ground conditions and the work area during the compulsory Site clarification meeting and before commencing excavation.

3. The Contractor verifies the suitability of the founding conditions exposed during excavation before proceeding with the containment construction.

4. Where unsuitable founding material is encountered, the Contractor notifies the Employer before removing or replacing material beyond that required by the Works Information.

5. The Works Information provides for removal of unsuitable founding material and replacement with G7 material where required
3.  Hidden and other services within the site 

1. Existing underground or concealed services may be present within or adjacent to the work areas.

2. Before commencing excavation, drilling, cutting or other intrusive work, the Contractor establishes the position, depth and extent of existing services which may be affected.

3. The Contractor coordinates with the Employer and obtains the required Site information, permits and authorisations before carrying out intrusive work.

4. The Contractor protects and, where necessary, temporarily supports existing services, structures and other Site assets affected by the works.

5. Where an unidentified service or condition materially different from the available Site information is encountered, the Contractor stops the affected work and notifies the Employer before proceeding.

6. The Contractor does not alter, disconnect, remove or damage an existing Employer service without the Employer’s prior instruction or Site authorisation.
4.  Details of existing buildings / facilities which Contractor is required to work on
1. Port Rex Power Station is an operational power station and the works are carried out within existing operational facilities.

2. The Contractor works on and adjacent to the existing fuel containment area, including the bund walls, floor slabs, joints and cracks identified in the Works Information.

3. The hazardous-waste skip containment area is constructed at the location identified by the Employer within the Site.

4. The Contractor protects existing structures, foundations, services, plant and equipment which may be affected by the works.

5. Particular care is taken where existing pylons or other structures and foundations are located within or adjacent to the work area. The Contractor does not undermine, disturb or damage any such foundation.

6. The Contractor verifies the interfaces between the works and existing facilities before commencing the affected activity and notifies the Employer of any discrepancy or condition which may affect the works before proceeding.
� Except those actions which can only be done by the Employer as a Party to the contract.


� If June 2005 Edition applies, delete April 2013 and insert June 2005


� State whether attached as a ‘PDF’ file in terms of Eskom’s licence, or to be obtained from Engineering Contract Strategies Tel 011 803 3008, Fax 086 539 1902 or www.ecs.co.za.


� Available from Engineering Contract Strategies Tel 011 803 3008, Fax 086 539 1902 or www.ecs.co.za.
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