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[bookmark: _WraggeTOC][bookmark: bmkStart][bookmark: _Toc100318891][bookmark: _Toc100322663][bookmark: _Toc104901073]PARTIES
This Agreement is entered into on [●] (the "Effective Date") 
BETWEEN
1.1 eThekwini Municipality, a municipality established in terms of the Constitution of the Republic of South Africa Act, 108 of 1996, as amended, and the Municipal Structures Act, 117 of 1998, as amended, with its headquarters at City Hall, 253 Dr Pixley Ka Seme (West) Street, Durban, South Africa (the "Municipality");
1.2  [●] (the "Concessionaire"); and
1.3 [●] (the "Independent Monitor").
[bookmark: _Toc104901074]Recitals 
The Municipality wishes to develop two sewage treatment plants in the City of Durban, at uMdloti and Umkomaas.  
It is a requirement of the Concession Agreement that the Municipality and the Concessionaire jointly appoint an Independent Monitor to carry out the functions and duties assigned to the Independent Monitor in the Concession Agreement.
The Independent Monitor is an independent expert willing to provide the Services (as defined below) to the Concessionaire and the Municipality.
The Municipality and the Concessionaire have agreed to jointly appoint the Independent Monitor, and the Independent Monitor is willing to fulfil the role of "Independent Monitor" under the Concession Agreement in accordance with the terms of this Agreement.
[bookmark: _Toc100318893][bookmark: _Toc100322665][bookmark: _Toc104901075]DEFINITIONS AND INTERPRETATION
Unless inconsistent with the context, the words and expressions set out below have the following meanings and cognate expressions have corresponding meanings:
	
	"Agreement"
	means this Independent Monitor Agreement;

	
	"Billing Period"
	has the meaning given to it in the Concession Agreement; 

	
	"Business Day"
	has the meaning given to it in the Concession Agreement;

	
	"Commencement Date"
	means the Effective Date, as such term is defined in the Concession Agreement;

	
	"Concession Agreement"
	means the concession agreement concluded between the Municipality and the Concessionaire for the Concessionaire's development and operation of the Project, to which this Agreement is annexed as Schedule 11 (Independent Monitor Agreement);

	
	"Confidential Information"
	has the meaning given to it in Clause 14.1;

	
	"Contract Period"
	means the period from the Commencement Date until the expiry or early termination of the Concession Agreement;

	
	"Contract Price"
	means the amounts payable by the Municipality to the Concessionaire pursuant to the Concession Agreement;

	
	"Engineering and Construction"
	has the meaning given to it in the Concession Agreement;

	
	"Facilities"
	has the meaning given to it in the Concession Agreement;

	
	"Final Inspection Report" 
	has the meaning given to it in the Concession Agreement;

	
	"Good Industry Practice"
	has the meaning given to it in the Concession Agreement;

	
	"Inspection Certificates"
	means the certificates to be issued for each month of the Term by the Independent Monitor, declaring that the Concessionaire is performing its obligations in compliance with the Concession Agreement;

	
	"Performance Standards Compliance Report"
	has the meaning given to it in the Concession Agreement; 

	
	"Plant"
	has the meaning given to it in the Concession Agreement;

	
	"Project"
	has the meaning given to it in the Concession Agreement;

	
	"Project Documents" 
	has the meaning given to it in the Concession Agreement;

	
	"Project Monitoring Steering Committee"
	has the meaning given to it in the Concession Agreement;

	
	"Quarter"
	means the three month period ending on 30 June, 30 September, 31 December and 31 March, or such shorter period as determined from the Effective Date under the Concession Agreement;

	
	"Retention Amount" 
	has the meaning given to it in Clause 12.2 (Fees Payable and Payment);

	
	"Section 37(2) Undertaking"
	has the meaning given to it in the Concession Agreement;

	
	"Services"
	means the services to be performed by the Independent Monitor under this Agreement, as set out in Clause 8 and Schedule 1 (Scope of Services);

	
	"Subcontractors"
	has the meaning given to it in the Concession Agreement;

	
	"Technical Specification"
	has the meaning given to it in the Concession Agreement;

	
	"Term"
	has the meaning given to it in the Concession Agreement;

	
	"VAT"
	means value-added tax as defined in the Value-Added Tax Act, 1991;


In this Agreement, except where the context otherwise requires:
0. the masculine includes the feminine and neuter and vice versa; 
0. the singular includes the plural and vice versa;
0. any reference to a natural person includes a body corporate, firm or association and vice versa;
0. terms used with an uppercase first letter in this Agreement which are not defined in this Agreement are accorded the meanings given to them in the Concession Agreement;
0. the headings of the Clauses of this Agreement are included for reference purposes only and shall not affect the interpretation of the provisions to which they relate;
0. expressions defined in this Agreement shall bear the same meanings in schedules or annexures to this Agreement which do not themselves contain their own definitions;
0. if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, effect shall be given to it as if it was a substantive Clause in the body of the Agreement, notwithstanding that it is only contained in the definition Clause; and
0. the rule of construction that a contract shall be interpreted against the Party responsible for drafting or preparation of that contract, shall not apply.
[bookmark: _Toc100318894][bookmark: _Toc100322666][bookmark: _Toc104901076]APPOINTMENT AND ACCEPTANCE
The Municipality and the Concessionaire hereby jointly appoint the Independent Monitor to execute the Services and the Independent Monitor accepts such appointment subject to the terms and conditions set out herein.
The appointment of the Independent Monitor shall not create an employment contract or relationship between the Parties and the Independent Monitor shall therefore not be entitled to any benefits that the employees of the Municipality or the Concessionaire are entitled to.
[bookmark: _Toc100318895][bookmark: _Toc100322667][bookmark: _Toc104901077]DURATION OF AGREEMENT
This Agreement shall commence on the Commencement Date and subject to Clauses 16 (Termination) and 17 (Breach of Agreement) of this Agreement, shall subsist for the Contract Period.
[bookmark: _Ref104893498][bookmark: _Toc104901078]PROJECT MONITORING STEERING COMMITTEE
The Independent Monitor shall perform the Services in accordance with the terms of this Agreement and in consultation and co-operation with the Project Monitoring Steering Committee.
The Independent Monitor shall report to the Project Monitoring Steering Committee on all matters relating to compliance by the Concessionaire's compliance with its obligations under the Concession Agreement.
The Independent Monitor shall report to the Project Monitoring Steering Committee on any anticipated delays to the achievement of any Commercial Operation Date.
The Independent Monitor shall attend and report at regular meetings with the Project Monitoring Steering Committee on its activities relating to the Project and the progress of the Project. The meetings are anticipated to be monthly.
The Independent Monitor shall comply with all reasonable instructions given to it by the Project Monitoring Steering Committee for the purposes of the Independent Monitor conducting the Services, except and to the extent that the Independent Monitor reasonably considers that any such instructions vary or might vary the Services or its responsibilities under this Agreement, or prejudice or might prejudice the exercise by the Independent Monitor of its professional, fair and impartial judgment under this Agreement. If a dispute arises between the Project Monitoring Steering Committee and the Independent Monitor in respect of any instructions given by the Project Monitoring Steering Committee to the Independent Monitor in accordance with this Clause, such dispute shall be referred to dispute resolution pursuant to Clause 18 (Dispute Resolution), except where a dispute arises between the Municipality and the Concessionaire in respect hereof, such matter shall be resolved in accordance with Clause 33.4 (Fast Track Dispute Resolution) of the Concession Agreement.
All instructions to the Independent Monitor shall be given in writing by the Project Monitoring Steering Committee.  To the extent that the Independent Monitor performs any act without the written instructions of the Project Monitoring Steering Committee, such act shall be for the cost of the Independent Monitor.
[bookmark: _Toc100322669][bookmark: _Toc104901079]PROJECT DOCUMENTS
The Independent Monitor shall familiarise itself with the Project Documents to the extent necessary to perform its obligations under this Agreement.
[bookmark: _Ref104897181]The Concessionaire shall ensure that the requisite information and documentation is provided to the Independent Monitor to enable it to discharge its responsibilities and duties in terms of this Agreement.  This information includes, but is not limited to, the following:
0. [copies of working drawings, schedules and specifications prepared by the Concessionaire and Subcontractors sufficient to demonstrate compliance of the Concessionaire and Subcontractors against the requirements of the Concession Agreement;
0. copies of the Concessionaire's correspondence relating to building control matters;
0. detailed summaries of the Concessionaire's quality control and quality assurance records;
0. copies of the Concessionaire's reports with respect to the commissioning of the Plants;
0. copies of as-built drawings, operating and maintenance manuals;
0. a copy of the health and safety plan of the Concessionaire; and
0. a copy of the Municipality health and safety policy, as provided by the Municipality to the Concessionaire.]
Within five (5) Business Days of termination or cancellation of this Agreement in accordance with Clauses 16 (Termination) or 17 (Breach of Agreement) or the expiry of this Agreement, the Independent Monitor shall deliver all copies of the Project Documents in its possession in whatever format held by the Independent Monitor as well as all other documentation, maps, drawings, records and any other material made available to it to the Project Monitoring Steering Committee.
[bookmark: _Toc100322670][bookmark: _Ref104892327][bookmark: _Ref104894028][bookmark: _Toc104901080]SERVICES
[bookmark: _Ref104897597]The Independent Monitor shall:
0. review and monitor the Concessionaire's performance of its obligations in accordance with the Concession Agreement, on a monthly basis and at such additional times as the Concessionaire directs in accordance with Clause 22.1(c) (Monitoring Rights) of the Concession Agreement, to determine:
15. in the case of Engineering and Construction for each Plant, whether the relevant Plant is designed, engineered, manufactured, supplied, procured, transported, erected, constructed, installed, tested and commissioned in accordance with the applicable Technical Specification and to observe the progress of construction and installation work; and
15. in the case of operations, whether the relevant Plant is being operated, maintained and repaired in accordance with the Concession Agreement;
0. review and audit the Concessionaire's reports setting out the amounts to which the Concessionaire considers itself entitled as set out in Clause 15.1 (Payment) of the Concession Agreement;
0. for the purposes of issuing the Inspection Certificate, conduct and perform its own testing of the Facilities in accordance with Good Industry Practice in order to determine whether the Services comply with the Concession Agreement; 
0. perform such other services as set out in Schedule 1 (Scope of Services) and as the Municipality and the Concessionaire may otherwise instruct.
[bookmark: _Ref105018913]Inspection Certificate
0. [bookmark: _Ref104886141]As soon as practically possible and in any event, no later than five (5) Business Days after receipt of each Performance Standards Compliance Report from the Concessionaire, the Independent Monitor shall undertake an independent review of the relevant Performance Standards Compliance Report in order to determine whether in its reasonable opinion:
the Concessionaire has performed its obligations under the Concession Agreement for that month; and
the portion of the Contract Price for each Plant claimed in invoices for the relevant Billing Period by the Concessionaire is properly due.
0. [bookmark: _Ref104886889]If the Independent Monitor is of the reasonable opinion that the requirements of Clause 8.2(a) have: 
been met, the Independent Monitor shall, within five (5) Business Days of its determination, issue the Inspection Certificate for the relevant month to the Project Monitoring Steering Committee; or
20. [bookmark: _Ref104886823]not been met, the Independent Monitor shall issue a notice to the Project Monitoring Steering Committee, setting out all matters that, in the reasonable opinion of the Independent Monitor, must be satisfied before the Inspection Certificate for the relevant month can be issued.
0. If the Independent Monitor issues a notice pursuant to Clause 8.2(b)(b)(ii) bove, the process set out in Clauses 8.2(a) and 8.2(b) shall continue until either the Commercial Operation Certificate is issued or this Agreement is terminated. The Independent Monitor shall not at any time be entitled to issue more than one notice to the Project Monitoring Steering Committee as set out in Clause 8.2(b), other than to notify the Project Monitoring Steering Committee that an item listed in the original notice to the Project Monitoring Steering Committee remains unresolved in accordance with Clause 8.2(b)(b)(ii)
0. The Inspection Certificates issued to the Project Monitoring Steering Committee in accordance with this Clause 8.2(b) shall be final and binding.
[bookmark: _Ref104418984]Services Variations
0. The Municipality and the Concessionaire may, at any stage during the Contract Period, issue a request for the Independent Monitor to provide a proposal to perform additional or varied services (a "Variation Request"). The Independent Monitor shall, within ten (10) Business Days of its receipt of a Variation Request, issue a proposal to the Concessionaire and the Municipality setting out how it intends to perform the additional / varied services and the price for the same (a "Variation Proposal").  
0. [bookmark: _Ref104418965]The Concessionaire and the Municipality shall, within twenty (20) Business Days of their receipt of a Variation Proposal, notify the Independent Monitor whether:
the Variation Proposal is accepted, following which the Services shall be considered varied and the Retention Amount and the monthly portion of the Fee shall be adjusted accordingly;
they have any comments or queries on the Variation Proposal, following which the Independent Monitor shall respond within a further five (5) Business Days, and the process set out in Clause 8.3(b) above shall recommence; or
the Variation Proposal is rejected.
0. Any notice given to the Independent Monitor pursuant to this Clause 8.3 must be issued by both the Municipality and the Concessionaire. 
[bookmark: _Toc100322671][bookmark: _Toc104901081]THE EXERCISE OF REASONABLE SKILL, CARE AND DILIGENCE 
The Independent Monitor must exercise reasonable skill, care and diligence in the discharge of its obligations under this Agreement.
In undertaking the Services, the Independent Monitor shall exercise that degree of skill, prudence, diligence and foresight which would reasonably and ordinarily be expected from an experienced engineering consultant with experience in the wastewater industry seeking in good faith to comply with its contractual obligations, complying with all applicable laws and regulations, and order or directive of its governing authority.
The Independent Monitor shall ensure that reasonable levels of care and responsibility will be exercised by all parties and individuals under the control of the Independent Monitor when such party or individual uses items belonging to the Municipality and the Concessionaire or any member of the Municipality and the Concessionaire in the performance of its contractual obligations and in general in the performance of the Independent Monitor's duties and responsibilities as stipulated in this Agreement.
The Independent Monitor shall not offer or give to or accept from any member, employee or representative of the Municipality and/or the Concessionaire any gift or consideration of any kind.
Without prejudice to its obligations under this Agreement or otherwise in law, the Independent Monitor shall maintain professional indemnity insurance with a limit of indemnity of [ZAR ●] for any one claim in respect of any neglect, error or omission on the Independent Monitor's part in the performance of its obligations under this Agreement for the period from the Effective Date and expiring five (5) years after the date of issue of the final Inspection Certificate.  The Independent Monitor shall maintain such insurance with reputable insurers carrying on business in South Africa, who are acceptable to the Concessionaire and the Municipality, such acceptance not to be unreasonably withheld or delayed.  The Independent Monitor shall, prior to commencing the provision of the Services, produce for inspection by the Project Monitoring Steering Committee, documentary evidence that such insurance is being properly maintained.
The Independent Monitor shall co-operate with any other contractors, consultants, and service providers who may be engaged by the Concessionaire and/or Municipality and schedule its performance of the Services so as to facilitate the overall requirements of the Project.
[bookmark: _Toc100322672][bookmark: _Toc104901082]GENERAL RIGHTS AND OBLIGATIONS OF THE MUNICIPALITY AND THE CONCESSIONAIRE
The Municipality and the Concessionaire shall render such assistance to the Independent Monitor as reasonably required for by the Independent Monitor to carry out of its duties under this Agreement.
0. Throughout the Contract Period, the Concessionaire shall provide the Independent Monitor access to each of the Sites during business hours and on the giving of reasonable prior notice by the Independent Monitor
0. The Concessionaire shall ensure that all Subcontractors are aware of the need for the Independent Monitor to access each of the Sites in order to perform the Services, and ensure that all Subcontractors do not impede the Independent Monitor's performance of its obligations. 
In the event that a matter is referred to dispute resolution pursuant to Clause 18 (Dispute Resolution), the Independent Monitor shall continue with the Services until the end of the Contract Period, except where the Concessionaire and the Municipality agree that the Independent Monitor is in breach of its obligations under this Agreement, the Municipality and Concessionaire may suspend the obligations of the Independent Monitor under this Agreement and the provisions of Clause 17.1 (Breach of Agreement) shall apply mutatis mutandis.
[bookmark: _Toc100322673][bookmark: _Toc104901083]LIMITATION OF RIGHTS
The Independent Monitor shall have no authority to approve or accept the Concessionaire's performance of its obligations under the Concession Agreement as being discharged except insofar as is required for the purposes of issuing the Completion Certificate.
The Independent Monitor shall not have the power or authority to enter into any agreement or to otherwise bind or incur any liability on behalf of the Municipality or the Concessionaire.
[bookmark: _Toc100322674][bookmark: _Toc104901084]FEES PAYABLE AND PAYMENT 
The Concessionaire shall, in consideration for its performance of the Services, pay to the Independent Monitor a maximum amount of R[●] (______________Rand) including disbursements and excluding VAT (the "Fee"), as such may be varied in accordance with this Agreement. The Concessionaire and the Independent Monitor acknowledge that the Municipality shall have no liability to the Independent Monitor for the Fee or any other amount payable under this Agreement. 
[bookmark: _Ref104418396]Subject to this Clause 12, the Fee shall be paid to the Independent Monitor by the Concessionaire on the following basis:
0. 10% of the Fee will be retained by the Concessionaire as a retention amount until the Final Inspection Report has been issued by the Municipality under Clause 32.2 (Hand-Back Requirements) of the Concession Agreement (the "Retention Amount"); and
0. subject to Clause 12.3, the total Fee less the Retention Amount, will be divided into monthly payments based on the estimated length of the Contract Period, to be paid monthly in arrears, which shall be payable by the Concessionaire to the Independent Monitor. 
The Project Monitoring Steering Committee shall review the monthly payments of the instalments of the Fee on a Quarterly basis.  At the end of each Quarter, in the event of any Variation (as contemplated in the Concession Agreement) which has an effect on the scope of the Services to be performed under this Agreement, the Parties shall agree on an appropriate adjustment to the Fee, and the provisions of Clause 12.2 shall apply to the Concessionaire's payment of the adjusted Fee, mutatis mutandis.
The Independent Monitor shall submit an invoice for interim payments together with the monthly progress report for acceptance by the Concessionaire at the monthly progress meetings held pursuant to Clause 6 (Project Monitoring Steering Committee).
[bookmark: _Ref100334692]All invoices shall be duly signed by the Independent Monitor before being submitted to the Concessionaire.  Upon receipt of such invoice together with its relevant monthly progress report, the Concessionaire shall approve such invoice or raise any queries in respect of such invoice within twenty (20) Business Days of receipt thereof, failing which it shall be deemed to have been approved by the Concessionaire, subject to Clause 12.6 below.
[bookmark: _Ref104414176]In the event that the monthly progress report is not provided with any invoice and submitted by the Independent Monitor to the Project Monitoring Steering Committee in accordance with Clause 12.5, the Concessionaire shall not be obliged to approve payment (nor shall such approval be deemed) of that portion of the Fee in respect of which the monthly progress report is outstanding or make payment of the relevant monthly portion of the Fee.
If any invoice is not certified and approved by the Concessionaire, it shall provide reasons for such refusal to and shall certify such portion of the invoice, if any, as is not in contention.
The Concessionaire shall pay the invoice submitted by the Independent Monitor within fifteen (15) Business Days of approval or deemed approval thereof.
Without prejudice to the rights of the Municipality and the Concessionaire under Clauses 10.3 (General Rights and Obligations of the Concessionaire and the Municipality) and 17.1 (Breach of Agreement), if the Services have not been rendered to the satisfaction of the Project Monitoring Steering Committee, the Project Monitoring Steering Committee may require the Independent Monitor to rectify or improve the work done before payment is made for that portion of work outstanding.
In assessing the quality of the Services rendered by the Independent Monitor, the Project Monitoring Steering Committee may appoint any third party with substantially the same skills and experience as the Independent Monitor to conduct such assessment and the Parties shall be bound by such assessment, and the Independent Monitor shall cooperate with such third party in the performance of its assessment.
If any overpayment of whatever nature has been made to the Independent Monitor, the Independent Monitor shall repay such amount to the Concessionaire or, at the election of the Independent Monitor, the Concessionaire shall be entitled to deduct such amount from any future amounts due to the Independent Monitor.
[bookmark: _Toc100322675][bookmark: _Toc104901085]OWNERSHIP AND PUBLICATION REPORTS
All documents furnished or supplied by the Municipality and the Concessionaire and all documentation, information and data prepared by the Independent Monitor in connection with the Project and this Agreement, shall become the property of the Municipality and the Concessionaire.
The copyright of all such documents will vest in the Municipality and the Concessionaire and may not be reproduced, published, used or circulated by the Independent Monitor to any other person outside the Project or to any institution in any way, without the prior written approval of the Municipality and the Concessionaire.
The Independent Monitor shall indemnify the Municipality and the Concessionaire against any action or claim that may be brought against the former on the grounds of an alleged infringement of copyright or any other intellectual property.
[bookmark: _Toc100322676][bookmark: _Ref104833090][bookmark: _Toc104901086]CONFIDENTIALITY 
[bookmark: _Ref104833102]The Independent Monitor undertakes to keep and hold secret and confidential any information disclosed to it in performing its obligations under this Agreement or any sensitive information in respect of the Concessionaire, the Municipality and / or the Project ("Confidential Information") and not to disclose such information to any other person in any way whatsoever without the prior written consent of the Municipality and the Concessionaire. The Independent Monitor shall ensure that all such information shall be disclosed only to its staff members who have signed undertakings of secrecy and confidentiality and who have a need to know such information for the purposes of performing their obligations in respect of this Agreement.
The Independent Monitor undertakes to ensure that all copies of all reports generated by it will be identified by a specific number and that such numbers will be collated on a master distribution list to enable management of security of documents.
All information pertaining to the Project acquired by the Independent Monitor from the Municipality or the Concessionaire shall be treated as confidential by the Independent Monitor and unless otherwise agreed to by the Municipality and the Concessionaire:
0. shall not be used by the Independent Monitor for any purpose other than the purpose of this Project;
0. shall not be reproduced, distributed or otherwise made available to any other party;
0. shall remain the property of the Municipality and shall be returned to the Municipality on demand;
0. all information prepared in undertaking its obligations under this Agreement shall become the property of the Municipality;
0. unless otherwise agreed to by the Municipality and the Concessionaire.
[bookmark: _Toc100322677][bookmark: _Toc104901087]NO AGENCY OR PARTNERSHIP 
[bookmark: _Ref104834836]The relationship between the Parties is that of independent contracting parties and in the circumstances shall not imply any partnership in the legal sense, nor shall it constitute any Party to be the agent or authorised representative of another Party.
[bookmark: _Toc100322678][bookmark: _Ref104834319][bookmark: _Ref104834766][bookmark: _Toc104901088]TERMINATION  
[bookmark: _Ref104893962]The Municipality and the Concessionaire shall have the right to terminate the Agreement upon the occurrence of any of the following events:
0. the Project or Concession Agreement is terminated for any reason whatsoever; or
0. on commencement of any act of insolvency event committed by the Independent Monitor under Section 8 of the Insolvency Act, 1936 (as if it were a natural person), which results in a creditor seeking an order to liquidate the Independent Monitor, or if the Independent Monitor is unable to pay its debts as described in Section 345 of the Companies Act, 1973, the granting of any judgment which is not subject to appeal or, if it is, such appeal is not diligently pursued, or the passing of any resolution, for the dissolution and/or judicial management and/or liquidation of the Independent Monitor, except for the purposes of amalgamation or reconstruction on terms approved in advance by the Municipality and Concessionaire in writing; or
0. if a change of control of the Independent Monitor occurs without the consent of the Municipality and the Concessionaire (not to be unreasonably withheld or delayed).  A "change of control" means an event where there shall be a beneficial change in the ownership of the Independent Monitor and where applicable, a single person or group of persons acting in concert acquires control of the Independent Monitor or any interest in the voting share capital of the Independent Monitor as a result of which that person or group of persons have an interest in more than fifty per cent (50%) of the voting share capital of the Independent Monitor.
Subject to Clause 16.1, the Municipality and Concessionaire may jointly terminate this Agreement at any time, by giving three (3) months' written notice to the Independent Monitor.
In the event of the termination of this Agreement, the Independent Monitor acknowledges the Concessionaire may nominate a replacement Independent Monitor. The Concessionaire shall notify the Independent Monitor of the intended replacement and the Independent Monitor shall cooperate with the Concessionaire and the Municipality and the replacement consultant in order to effect the transition of the Services.
[bookmark: _Toc100322679][bookmark: _Ref104834330][bookmark: _Ref104834773][bookmark: _Toc104901089]BREACH OF AGREEMENT
[bookmark: _Ref104893032]In the event of a breach by the Independent Monitor of any of the terms and conditions of this Agreement, and in the event that the Independent Monitor fails to remedy such breach within ten (10) Business Days after receiving written notice from the Project Monitoring Steering Committee to do so, the Project Monitoring Steering Committee shall be entitled to exercise all or any number of the following rights:
0. [bookmark: _Ref104897385]the Project Monitoring Steering Committee may suspend the obligations of the Independent Monitor under this Agreement and appoint a third party of its choice to assume the obligations of the Independent Monitor under this Agreement, including the duty to issue Inspection Certificates in accordance with Clause 8 (Services). The Independent Monitor shall give access to and make available the Project Documents, as well as all information and documentation in its possession specified in Clause 7.2 (Project Documents), to such third party, and provide such assistance to the third party as it may reasonably require in order to effect an orderly transition;
0. to claim specific performance from the Independent Monitor and claim such damages as it may have suffered;
0. to terminate this Agreement and claim all damages as it may have suffered; and/or
0. to suspend further payments to the Independent Monitor.
[bookmark: _Ref104897260]Should the Independent Monitor dispute the existence of a breach the matter may be referred at the request of any Party to dispute resolution in accordance with Clause 18 (Dispute Resolution).
[bookmark: _Ref104897296]In the event of any breach by the Municipality and/or the Concessionaire of the terms and conditions of this Agreement, and in the event of the Municipality and/or the Concessionaire remaining in default after 30 (thirty) Business Days written notice calling for rectification of the matter, the Independent Monitor shall be entitled to:
0. claim specific performance from the Municipality and/or the Concessionaire and claim such damages as it may have suffered; and / or
0. cancel this Agreement and claim all damages as it may have suffered.
[bookmark: _Ref104897512]The provisions of Clauses 17.2 and 18 (Dispute Resolution) shall apply mutatis mutandis in the event of the Municipality and the Concessionaire disputing the existence of a breach entitling the Independent Monitor to the rights and remedies envisaged in Clause 17.3.
In the event that the existence of a breach is disputed in terms of Clauses 17.2 or 17.4 and referred to dispute resolution in accordance with Clause 18 (Dispute Resolution), the Project Monitoring Steering Committee may suspend the obligations of the Independent Monitor and the provisions of Clause 17.1(a) shall apply mutatis mutandis.
[bookmark: _Toc100322680][bookmark: _Ref104881692][bookmark: _Ref104892882][bookmark: _Ref104897229][bookmark: _Ref104897271][bookmark: _Ref104897529][bookmark: _Ref104897674][bookmark: _Ref104898858][bookmark: _Toc104901090]DISPUTE RESOLUTION 
[bookmark: _Ref104897582]Any dispute between the Parties in regard to:
0. the interpretation of;
0. the effect of;
0. the Parties' respective rights and obligations under;
0. a breach of;
0. any matter arising out of;
this Agreement shall be decided by arbitration in the manner set out in this Clause; save that any matters arising in relation to the subject matter referred to in Clause 18.1 (Services) for the purposes of the issuing of the Inspection Certificates or matters outstanding as specified in the notice referred to in Clause 8.2(b) (Inspection Certificate) may not be disputed by the Parties and accordingly this Clause 18 shall not apply in regard thereto.
Arbitration in respect of this Agreement shall be held subject to the provisions of this Clause:
0. at Durban;
0. informally;
0. otherwise in accordance with the provisions of the Arbitration Act, 1965; and
0. it being the intention that if possible it shall be held and concluded within twenty-one (21) Business Days after it has been demanded.
[bookmark: _Ref100353035]The arbitrator shall be, if the question in issue is:
0. primarily an accounting matter, an independent chartered accountant with no less than ten (10) years standing agreed upon between the Parties;
0. primarily a legal matter, a practising senior counsel with no less than ten (10) years standing agreed upon between the Parties; and
0. any other matter, an independent person agreed upon between the Parties.
If the Parties cannot agree upon a particular arbitrator within seven (7) Business Days after the arbitration has been demanded, the nomination under Clause 18.3 above, as the case may be, shall be made by the President for the time being of the South African Facilities Management Association within seven (7) Business Days after the Parties have so failed to agree.
The Parties irrevocably agree that the decision in these arbitration proceedings:
0. shall be binding on them;
0. shall be carried into effect; and
0. may be made an order of any Court of competent jurisdiction.
This Clause shall survive termination of this Agreement for whatever reason.
This Clause shall constitute each Party's irrevocable consent to the arbitration proceedings and no Party shall be entitled to withdraw therefrom or to claim that such Party is not bound by this Clause.
If a Party fails to take part in these proceedings, such conduct shall constitute consent to an award being made against such Party.
[bookmark: _Toc100322681][bookmark: _Toc104901091]AMENDMENTS, VARIATIONS AND ADDITIONS TO THE AGREEMENT
No amendment, variation or addition will be valid unless the written authorisation has been obtained from the Municipality and the Concessionaire and the amendment, variation, or addition has been reduced to writing and signed by all Parties.
[bookmark: _Toc100322682][bookmark: _Ref104898426][bookmark: _Toc104901092]NOTICES  
Each Party chooses the address set out opposite its name below as its address at which all notices, legal processes and other communications must be delivered for the purposes of this Agreement.
Municipality:
Street Address: City Hall
Postal Address: 253 Dr. Pixley Ka Seme (West) Street, Durban, South Africa
Email: [●]
Attention: [●]
Concessionaire:
Street Address 
Postal Address: 
Email:
Attention:
Independent Monitor:
Street Address 
Postal Address: 
Email:
Attention:
Any notice or communication required or permitted to be given in terms of this Agreement must be served in writing.
Any Party may by written notice to the other Parties, change its chosen address or email address to another physical address or email address, provided that the change shall become effective on three (3) Business Days after the receipt of the notice by the addressee in respect of that Party's physical address.
[bookmark: _Ref105019286]Any notice to a Party contained in a correctly addressed envelope and delivered by:
0. [bookmark: _Ref104898212]hand to a responsible person during ordinary business hours at its chosen address;
0. [bookmark: _Ref104898264]prepaid registered post to its chosen address,
shall be deemed, unless the contrary is proven, to have been received in the case of: 
0. Clause 20.4(a), on the day of delivery; and 
0. Clause 20.4(b) on seven (7) Business Days after posting.
Notwithstanding anything to the contrary contained in this Clause 20, a written notice or communication actually received by a Party shall be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at its chosen address or telefax number.
[bookmark: _Toc100322683][bookmark: _Ref100350729][bookmark: _Toc104901093]GENERAL 
[bookmark: _Ref57234438]The Independent Monitor shall not have the right to assign, cede or transfer any benefit, right or obligation, or any part thereof, in terms of this Agreement to any other person/s or entity without the prior written consent of the Municipality and the Concessionaire. 
[bookmark: _Ref104898584][bookmark: _Ref104898739]If any provision in this Agreement shall be held to be illegal, invalid or unenforceable, in whole or in part, the provision shall apply with whatever deletion or modification is necessary so that the provision is legal, valid and enforceable and gives effect to the commercial intention of the Parties. 
To the extent it is not possible to delete or modify the provision, in whole or in part, under Clause 21.2 then such provision or part of it shall, to the extent that it is illegal, invalid or unenforceable, be deemed not to form part of this Agreement and the legality, validity and enforceability of the remainder of this Agreement shall, subject to any deletion or modification made under Clause21.2, not be affected.
The Parties shall negotiate in good faith with a view to agreeing one or more provisions which may be substituted for any invalid, illegal or unenforceable provision and produce as nearly as is practicable in all the circumstances the appropriate balance of the commercial interests of the Parties. 
This Agreement and all other documents entered into pursuant to this Agreement contains the whole agreement between the Parties relating to its subject matter at the Effective Date to the exclusion of any terms implied by law which may be excluded by contract and supersedes any previous written or oral agreement between the Parties in relation to the matters dealt with herein or therein.
Each Party agrees and acknowledges that in entering into this Agreement and all other related agreement and documents entered into in connection with or pursuant to this Agreement, it is not relying on any representation, warranty or undertaking not expressly incorporated herein or therein. 
Nothing in this Clause 21 excludes or limits any Party's liability for fraud.
The Agreement shall be governed by, construed and interpreted according to the laws of South Africa.
The Parties agree that the High Court of South Africa, KwaZulu – Natal, shall have jurisdiction in respect of any matter arising from this Agreement, subject to the provisions of Clause 18 (Dispute Resolution).
This Agreement may be entered into in any number of counterparts, all of which, taken together, shall constitute one and the same instrument. Any Party may enter into this Agreement by executing any such counterpart
A person who is not a party to this Agreement has no right to enforce any term of, or enjoy any benefit under, this Agreement. 
No extension of time, latitude or other indulgence which may be given or allowed by any Party to the other shall constitute a waiver or alteration of this Agreement, or affect such Party's rights, or prevent such Party from strictly enforcing due compliance with each and every provision of this Agreement.
SIGNED by the Parties on the following dates and places.
DATE	PLACE	NAME AND SIGNATURE 
	[name and capacity]
	For: THE ETHEKWINI MUNICIPALITY
	[signature]
	(who warrants that he is duly authorised hereto)
DATE	PLACE	NAME AND SIGNATURE 
	[name and capacity]
For: [insert name of Concessionaire] (PROPRIETARY) LIMITED
	[signature]
	(who warrants that he is duly authorised hereto)
DATE	PLACE	NAME AND SIGNATURE 
	[name and capacity]
	For: [insert name of Independent Monitor]
	[signature]
	(who warrants that he is duly authorised hereto)



[bookmark: _Toc104901094]Schedule 1 – Scope of Services
The Independent Monitor, as the independent monitor nominated by the Municipality pursuant to Clause 22.1 (Monitoring Rights) of the Concession Agreement who is responsible for monitoring and / or auditing the Concessionaire's performance of its obligations under this Agreement, is required to:
· During planning and construction:
· Inspect and monitor the progress of the Project.
· Attend progress meetings, design review and/or model review meetings.
· Attend Acceptance Tests and review reports of testing.
· Review the Concessionaire’s proposal for a metering and monitoring system and make recommendations for all improvements that would be necessary in order to fulfil the requirements set out in Schedule 4.
· Once all requirements have been met, approve the Concessionaire’s proposal for a metering and monitoring system.
· During operation of each plant:
· Conduct monthly inspections at each plant to assess the state of the plants and to verify that the plants are being suitably operated and maintained.
· Receive and review the monthly assessment of compliance submitted by the Concessionaire and verify that the performance claimed by the Concessionaire has indeed been achieved.
· Monitor the reporting and auditing practices of the Concessionaire and verify that the Concessionaire has complied with the requirements set out in Schedule 4.
· Receive and review the reports, including audit reports, submitted by the Concessionaire in compliance with Schedule 4.
· Report each quarter to the Municipality on the Concessionaire's performance of its obligations in terms of the CA.
· Where the Concessionaire fails to comply with the requirements set out in Schedule 4 and/or where the Concessionaire fails to comply with the performance standards for each plant, issue the appropriate notice in terms of the CA.

	22
