eskom holdings soc ltd

contract no. ________________

Design, Engineering, Procurement, Construction, Construction Management, Start-up, Commissioning, Performance Testing, Operator and Maintenance Training, and two (2) years of Operation and Maintenance of a 36MWac Solar Photovoltaic (PV) Plant at Tutuka Power Station

C1.2 ECC3 Contract Data
Part one - Data provided by the Employer
[Instructions to the contract compiler: (delete these two notes in the final draft of a contract)
1. Please read the relevant clauses in the conditions of contract before you enter data.  The number of the clause which requires the data is shown in the left-hand column for each statement however other clauses may also use the same data.  

2. Some ECC3 options are always selected by Eskom Holdings SOC Ltd.   The remaining ECC3 options are identified by shading in the left-hand column.  In the event that the option is not required select and delete the whole row.  Where the following symbol is used “[●]” - data is required to be inserted relevant to the specific option selected.]

Completion of the data in full, according to the Options chosen, is essential to create a complete contract.

	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option 
	

	
	
	A:

Priced contract with activity schedule

	
	dispute resolution Option
	W1:
Dispute resolution procedure

	
	and secondary Options 
	

	
	
	X1:

Price adjustment for inflation

	
	
	X2

Changes in the law

	
	
	X3:

Multiple currencies

	
	
	X7:

Delay damages

	
	
	X13:
Performance Bond

	
	
	X15:
Limitation of Contractor’s liability for design to reasonable skill and care

	
	
	X16:
Retention

	
	
	X18:
Limitation of liability 

	
	
	Z:

Additional conditions of contract

	
	of the NEC3 Engineering and Construction Contract, April 2013 (ECC3)
	If 2005 Edition is to be used delete “April 2013” and replace with “June 2005 with amendments June 2006”. Always delete this note before finalising this Data

	10.1
	The Employer is (Name):
	Eskom Holdings SOC Ltd (reg no: 2002/015527/30), a state-owned company incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	10.1
	The Project Manager is: (Name)
	Niranjan Sentoo 

	
	Address
	Megawatt Park, Maxwell Drive, Sunninghill Sandton, PO Box 1091
Johannesburg
2000

	
	Tel
	+27 11 800 3905

	
	Fax
	+27 86 519 2674

	
	e-mail
	SentooN@eskom.co.za

	10.1
	The Supervisor is: (Name)
	TBA

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	
	e-mail
	[●]

	11.2(13)
	The works are 
	The Design, Engineering, Procurement, Construction, Construction Management, Start-up, Commissioning, Performance Testing, Operator and Maintenance Training, and two (2) years of Operation and Maintenance of a 36MWac Solar Photovoltaic (PV) Plant at Tutuka Power Station.

	11.2(14)
	The following matters will be included in the Risk Register
	· Business forums

· Delays due to labour strikes.

· Fire and smoke

· Ground conditions

· Existing site services.

	11.2(15)
	The boundaries of the site are 
	Geographically, the site lies between 26°46'43.0"S and between 29°21'07.0"E. The site is owned by Eskom Holding SOC Limited (Eskom) and located on the same property as the existing Eskom Tutuka Power Station. The PV Site is located within the secured boundary of Tutuka Power Station, located on portions 4, 10, 11 and 12 of the farm Pretorius Vley 374 IS, near Standerton within the LEKWA Local Municipality in Mpumalanga Province.

	11.2(16)
	The Site Information is in 
	Part 4: Site Information

	11.2(19)
	The Works Information is in  
	Part 3: Scope of Work and all documents and drawings to which it makes reference.

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	Seven (7) Calendar days

	2
	The Contractor's main responsibilities
	Data required by this section of the core clauses is provided by the Contractor in Part 2 and terms in italics used in this section are identified elsewhere in this Contract Data. 

	3
	Time
	

	11.2(3)
	The completion date for the whole of the works is
	12 (Twelve) Months from Contract Start date

	11.2(9)
	The key dates and the conditions to be met are:
	Condition to be met
	key date

	
	
	1
	Detail Design Phase (Start & End)
	Months 0-2

	
	
	2
	Procurement (Start & End)
	Months 2-4 

	
	
	3
	Construction (Start & End)
	Months 5–10

	
	
	4
	Commissioning & Testing (Start & End)
	Months 10–11

	
	
	5
	Taking Over Certificate Date (As applicable)
	Month 12

	30.1
	The access dates are:
	Part of the Site
	Date

	
	
	1
	Contract Award
	Months 0-1

	31.1
	The Contractor is to submit a first programme for acceptance within 
	Two (2) weeks of the Contract Date.

	31.2
	The starting date is
	Contract Award

	32.2
	The Contractor submits revised programmes at intervals no longer than 
	Every two (2) Weeks and after any changes

	35.1
	The Employer is not willing to take over the works before the Completion Date.
	[No data needed if this statement is included]

	4
	Testing and Defects
	

	42.2
	The defects date is 
	52 weeks after Completion of the whole of the works.

	43.2
	The defect correction period is 
	One week

	
	except that the defect correction period for 
	Inverters and MV Transformers is 4 weeks

	
	and the defect correction period for 
	Safety, SCADA, Communications and Protection Systems is 1 week

	
	and the defect correction period for 
	Defects of such a nature that it cannot

reasonably be repaired in 1 week, the

Contractor promptly notifies the Project

Manager and submits a plan for correcting the Defects. The Contractor and Project Manager agree on a time allowed for defect correction, in

addition to the defect correction period

If no agreement is reached in respect of

further time allowed, the defect correction

period remains one week.

	5
	Payment
	

	50.1
	The assessment interval is 
	25th day of each successive month Effective payment to be made within 60 days of invoice receipt. Assessment will be done immediately after the service.

	51.1
	The currency of this contract is the 
	South African Rand (ZAR)

	51.2
	The period within which payments are made is 
	Sixty (60) days from when the Contractor provides the Employer with an invoice in accordance with the law of the contract and the Employer requirements stated in the Z15 Clauses and/or Works Information, reflecting the amount due for payment equal to that certified, accepted, or corrected by the Employer, Employer’s Agent, or decided by the Adjudicator or awarded by the tribunal, as applicable.

	51.4
	The interest rate is 
	Dependant on the required currency of the payment.
(i) For South African Rand (ZAR), it is the publicly quoted South African Rand Overnight Index Average (ZARONIA) rate published by the South African Reserve Bank.
(ii) For United States Dollar (USD), it is the Secured Overnight Financing Rate (SOFR) administered by the Federal Reserve Bank of New York (or any other person which takes over the administration of that rate) published by the Federal Reserve Bank of New York (or any other person which takes over the publication of that rate), and depending on the period that interest is incurred, the 30-day, 90-day or 180-day average SOFR (using the simple compounding convention) will apply and, for periods longer than 180 days, interest will be based on the extended period.

(iii) For other currencies, it is the publicly quoted risk-free reference rate as published by the applicable Central Bank of the applicable currency,
or, if this is not available,
the policy rate as published by the applicable Central Bank at the time for amounts due in other currencies or if no rate is quoted for the currency in question then the rate for United States Dollars, and if no such rate appears in The Wall Street Journal then the rate as quoted by the Reuters Monitor Money Rates Service (or such service as may replace the Reuters Monitor Money Rates Service) on the due date for the payment in question, adjusted mutatis mutandis every 6 months thereafter and as certified, in the event of any dispute, by any manager employed in the foreign exchange department of South African Reserve Bank, whose appointment it shall not be necessary to prove.

	6
	Compensation events
	

	60.1(13)
	The place where weather is to be recorded is:
	Tutuka Power Station



	
	The weather measurements to be recorded for each calendar month are, 
	The cumulative rainfall (mm)

	
	
	The number of days with rainfall more than 10 mm

	
	
	The number of days with minimum air temperature less than 0 degrees Celsius

	
	
	The number of days with snow lying at 09:00 hours South African Time

	
	
	and these measurements:

	
	The weather measurements are supplied by
	The South African Weather Service (SAWS)

	
	The weather data are the records of past weather measurements for each calendar month which were recorded at: 
	Tutuka Power Station

(Ermelo SAWS Weather Station closest to Tutuka Power Station)

	
	and which are available from: 
	The South African Weather Bureau and included in Annexure A to this Contract Data provided by the Employer

	60.1(13)


	Assumed values for the ten-year return weather data for each weather measurement for each calendar month are:
	As stated in Annexure A to this Contract Data provided by the Employer.



	7
	Title
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	8
	Risks and insurance
	

	80.1
	These are additional Employer's risks  
	Refer to clause 80.1 of NEC ECC

	
	
	1. [●]

	
	
	2. [●]

	9
	Termination
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	10
	Data for main Option clause
	

	A
	Priced contract with activity schedule
	The main Option selected for this Contract is Option A: Priced Contract with Activity Schedule. Under this option, the Contractor is paid lump-sum amounts based on the completion of activities listed in the Activity Schedule, contained in C2 Pricing Data Option A.

The Activity Schedule shall:

· break down the works into activities that represent the full scope stated in the Contract,

· show a lump-sum price for each activity,

· correspond directly with the Works Information/Scope,

· clearly indicate milestones, deliverables, tests, and commissioning activities,

· include all preliminaries, project management costs, design (if applicable), temporary works, compliance requirements, and all obligations required by the Contract.

No activity shall be left unpriced.

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is 
	The person selected from the ICE-SA Division (or its successor body) of the South African Institution of Civil Engineering Panel of Adjudicators by the Party intending to refer a dispute to him.  (see www.ice-sa.org.za). If the Parties do not agree on an Adjudicator the Adjudicator will be appointed by the Arbitration Foundation of Southern Africa (AFSA).

	
	Address
	Details will be provided when a dispute arises

	
	Tel No.
	Details will be provided when a dispute arises

	
	Fax No.
	Details will be provided when a dispute arises

	
	e-mail
	Details will be provided when a dispute arises

	W1.2(3)
	The Adjudicator nominating body is:
	The Chairman of ICE-SA a joint Division of the South African Institution of Civil Engineering and the London Institution of Civil Engineers. (See www.ice-sa.org.za ) or its successor body.

	W1.4(2)
	The tribunal is: 
	Arbitration.

	W1.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	Johannesburg, South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator, is
	The Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	12
	Data for secondary Option clauses
	

	X1
	Price adjustment for inflation
	The index referred to in this clause shall be deemed to refer to the CPI index on the starting date as stated under section 30.1. Price adjustment for inflation shall only take place on contract anniversary date.

	X1.1(a)
	The base date for indices is 
	A month prior to Tender Closing Date.

	X2
	Changes in the law
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X3
	Multiple currencies
	

	X3.1


	The Employer will pay for these items or activities in the currencies stated
	Items & activities
	Other currency
	Maximum payment in other currency

	
	
	[●]
	[●]
	[●]

	
	
	[●]
	[●]
	[●]

	
	
	[●]
	[●]
	[●]

	
	
	[●]
	[●]
	[●]

	X3.1
	The exchange rates are those published in
	The South African Reserve Bank (SARB)
on the Tender Closing Date

	
	
	The items & activities will be paid in the other currency 
- to a foreign Bank account nominated by the Contractor 

- to a valid SARB approved CFC account in South Africa

- in accordance with an alternative payment method agreed with the Employer before the Contract Date.

(select one of the three methods as agreed with successful tenderer and delete the others and this note)

	X7
	Delay damages (but not if Option X5 is also used)
	

	X7.1
	Delay damages for Completion of the whole of the works are
	10% of the total of the Contract Price of the contract at 0.03% per day

	X13
	Performance bond
	

	X13.1
	The amount of the performance bond is
	10% of the Contract amount 

	X15
	Limitation of the Contractor’s liability for his design to reasonable skill & care
	The Contractor’s obligation is therefore to exercise reasonable skill, care and diligence normally expected from a competent and experienced Contractor Designer who is professionally qualified and skilled in work of a similar nature, complexity, and size.
This Option does not limit the Contractor’s liability for:

· defects caused by failure to comply with the Scope,

· errors arising from failure to use reasonable skill and care,

· workmanship defects,

· materials defects,

· obligations or warranties expressly stated elsewhere in the Contract.

	X16
	Retention (not used with Option F)
	

	X16.1
	The retention free amount is 
	Nil (Zero Rand)

	
	The retention percentage is
	10 % of the Contract Price for construction

	X18
	Limitation of liability
	

	X18.1
	The Contractor’s liability to the Employer for indirect or consequential loss is limited to:
	Nil (Zero Rand)

	X18.2
	For any one event, the Contractor’s liability to the Employer for loss of or damage to the Employer’s property is limited to:
	the amount of the deductibles relevant to the event 

	X18.3
	The Contractor’s liability for Defects due to his design which are not listed on the Defects Certificate is limited to
	The greater of 

· the total of the Prices at the Contract Date 

and 

· the amounts excluded and unrecoverable from the Employer’s assets policy for correcting the Defect (other than the resulting physical damage which is not excluded) plus the applicable deductible as at contract date.

	X18.4
	The Contractor’s total liability to the Employer for all matters arising under or in connection with this contract, other than excluded matters, is limited to:
	The total of the Prices other than for the additional excluded matters.

The Contractor’s total liability for the additional excluded matters is not limited. 

The additional excluded matters are amounts for which the Contractor is liable under this contract for

· Defects due to his design which arise before the Defects Certificate is issued,

· Defects due to manufacture and fabrication outside the Site,

· loss of or damage to property (other than the works, Plant and Materials),

· death of or injury to a person and 

· infringement of an intellectual property right.

	X18.5
	The end of liability date is 
	(i) Five (5) years after the defects date for latent Defects and 
(ii) the date on which the liability in question prescribes in accordance with the Prescription Act No. 68 of 1969 (as amended or in terms of any replacement legislation) for any other matter.

A latent Defect is a Defect which would not have been discovered on reasonable inspection by the Employer or the Supervisor before the defects date, without requiring any inspection not ordinarily carried out by the Employer or the Supervisor during that period. 

If the Employer or the Supervisor do undertake any inspection over and above the reasonable inspection, this does not place a greater responsibility on the Employer or the Supervisor to have discovered the Defect.

	Z
	The Additional conditions of contract are
	Z1 to Z35 always apply.

	
	

	Z1
Ethics

For the purposes of this Z-clause, the following definitions apply:

	Affected Party
	means, as the context requires, any natural or juristic person, irrespective of whether it is one of the Parties to this contract, or a third party, or any member in the case of a joint venture, consortium, or other unincorporated grouping of two or more persons, or their employees, agents, representatives, directors, owners, [Subcontractors / Subconsultants / subcontractors] or any one or more of all of these persons’ relatives or friends,

	Coercive Action
	means to harm or threaten to harm, directly or indirectly, an Affected Party or the property of an Affected Party, or to otherwise influence or attempt to influence an Affected Party to act unlawfully or illegally,

	Collusive Action
	means where two or more parties co-operate to achieve an unlawful or illegal purpose, including to influence an Affected Party to act unlawfully or illegally,

	Committing Party
	means, as the context requires, the Parties to this contract, or any member of the Parties in the case of a joint venture, consortium, or other unincorporated grouping of two or more persons, or their employees, agents, representatives, directors, owners, or [Subconsultants / Subcontractors / subcontractors] or, if involved, other contractors, consultants or suppliers or their employees, agents, representatives, directors, owners, subconsultants or subcontractors,

	Corrupt Action
	means the offering, giving, taking, or soliciting, directly or indirectly, of a good or service to unlawfully or illegally influence the actions of an Affected Party,

	Fraudulent Action
	means any unlawfully or illegally intentional act or omission that misleads, or attempts to mislead, an Affected Party, in order to obtain a financial or other benefit or to avoid an obligation or incurring an obligation,

	Obstructive Action
	means a Committing Party unlawfully or illegally destroying, falsifying, altering, or concealing information or making false statements to materially impede an investigation into allegations of Prohibited Action, and

	Prohibited Action
	means any one or more of a Coercive Action, Collusive Action, Corrupt Action, Fraudulent Action or Obstructive Action.

	Z1.1
	A Committing Party may not take any Prohibited Action during the course of the procurement of this contract or in execution thereof or in any other dealings with each other.

	Z1.2


	The [Employer / Client / Purchaser] may terminate the [Contractor / Consultant / Supplier]‘s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] if a Committing Party has taken such Prohibited Action and the [Contractor / Consultant / Supplier] did not take timely and appropriate action to prevent or remedy the situation or one of its directors, owners or members is the Committing Party, without limiting any other rights or remedies the [Employer / Client / Purchaser] has. It is not required that the Committing Party had to have been given notice of default under this contract, or found guilty, in court or in any other similar process, of such Prohibited Action before the [Employer / Client / Purchaser] may terminate the [Contractor / Consultant / Supplier]’s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] for this reason.
If the [Contractor / Consultant / Supplier]’s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] is terminated for this reason, the procedure and amount due on termination are those intended as if the [Employer / Client / Purchaser] has terminated for a reason due to the [Contractor / Consultant / Supplier]’s default.

	Z1.3
	The  [Contractor / Consultant / Supplier]‘s may terminate the [Contractor / Consultant / Supplier]‘s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] if a Committing Party has taken such Prohibited Action and the [Employer / Client / Purchaser] did not take timely and appropriate action to prevent or remedy the situation, without limiting any other rights or remedies the [Contractor / Consultant / Supplier]’s has. It is not required that the Committing Party had to have been given notice of default under this contract, or found guilty, in court or in any other similar process, of such Prohibited Action before the [Contractor / Consultant / Supplier]’s may terminate the [Contractor / Consultant / Supplier]‘s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] for this reason.
If the [Contractor / Consultant / Supplier]’s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] is terminated for this reason, the procedure and amount due on termination are those intended as if the [Contractor / Consultant / Supplier]’s has terminated for a reason due to the [Employer / Client / Purchaser]’s default.

	Z1.4
	A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action. Where a Party does not have a contractual bond with the Committing Party, and the other Party does, the other Party ensures that the Committing Party co-operates fully with an investigation.

	Z1.5
	Any Prohibited Action taken by a Committing Party during the course of the procurement of this or any other contract, or in execution thereof or any other matter, may result in the Committing Party being denied access to premises, persons, information, systems and/or future tendering opportunities, not being awarded a contract, and further action being taken by the [Employer / Client / Purchaser], including civil or criminal action.

	Z1.6
	Where, as a result, the Contractor’s B-BBEE status has decreased since the Contract Date the Employer may either re-negotiate this contract or alternatively, terminate the Contractor’s obligation to Provide the Service.

	Z1.7
	Failure by the Contractor to notify the Employer of a change in its B-BBEE status may constitute a reason for termination. If the Employer terminates in terms of this clause, the procedures on termination are P1, P2 and P4 as stated in clause 92, and the amount due is A1 and A3 as stated in clause 93.

	
	

	Z2
	Adding a Key Date and condition to be met

	
	Add the following, before the full-stop, to the compensation event clause [60.1(4)/60.1(3)/60.1(5)] for where the [Project Manager / Employer’s Agent / Service Manager / Supply Manager / Employer / Client / Purchaser] gives an instruction to stop or not to start any work: “or to add a [Key Date / key date]”.

	
	

	Z3

	Joint Ventures, Consortium, or other Unincorporated Grouping

	Z3.1
	If the [Contractor / Consultant / Supplier] is an entity which constitutes a joint venture, consortium, or other unincorporated grouping of two or more persons or organisations, then these constituent persons or organisations are jointly and severally liable in terms of this contract.

	Z3.2
	Each of the constituent persons or organisations of the entity notify the [Employer / Client / Purchaser], within two weeks from when this contract came into existence, of the key person who has the authority to act on behalf of or to bind the [Contractor / Consultant / Supplier], unless the key person has already been notified to the [Employer / Client / Purchaser] by each of the constituent persons or organisations of the entity and is the same representative of the [Contractor / Consultant / Supplier] who fulfilled the role of signatory to the contract. Until a key person is notified, the signature of each of the constituent persons or organisations of the entity is required [Contractor / Consultant / Supplier].

	Z3.3
	The [Contractor / Consultant / Supplier] does not alter the composition of the joint venture, consortium, or other unincorporated grouping of two or more persons or organisations without the prior written consent of the [Employer / Client / Purchaser].

	
	

	
	

	Z4

	Cession, Delegation, and Assignment

	Unless prescribed otherwise by law which results in a Party prohibited from ceding, delegating, or assigning any of their rights, obligations, risks, roles or interests in, under or pursuant to this contract to any person or changing ownership or directors for certain circumstances:

	Z4.1
	The [Contractor / Consultant / Supplier] does not cede, delegate, or assign any of its rights, obligations, risks, roles or interests in, under or pursuant to this contract to any person or change ownership or directors without the written consent of the [Employer / Client / Purchaser]. The [Employer / Client / Purchaser] may not unreasonably deny such consent. Such consent is given in writing signed by the notified representative serving in the capacity of the [Employer / Client / Purchaser]. Any actual, attempted or purported cession, delegation or assignment by the [Contractor / Consultant / Supplier] of any of its rights, obligations, risks, roles or interests in, under or pursuant to this contract to any person or change of ownership or directors that does not comply with this clause shall be null and void and have no legal force or effect.

	Z4.2
	The [Employer / Client / Purchaser] may on written notice to the [Contractor / Consultant / Supplier] cede, delegate, or assign any of its rights, obligations, risks, roles or interests in, under or pursuant to this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the electricity industry.

	
	

	Z5
	Non-variation, Representation, Waiver and Estoppel

	Add the following to clause 12.3:

	Z5.1
	This contract contains all the express provisions agreed to by the Parties and supersedes and novates in its entirety any previous understandings or agreements between the Parties in respect thereof, and the Parties waive the right to rely on any alleged provision not expressly contained in this contract.

	Z5.2
	No addition to, variation, amendment, or consensual cancellation of this contract or any provision or term thereof (including this clause) shall be binding or have any force or effect unless reduced to writing and signed by or by duly authorised representatives on behalf of the Parties.

	Z5.3
	Without derogating from the foregoing, no agreement or purported agreement reached at any project review or other meeting, notwithstanding that it may be contained in any minute signed by or on behalf of the Parties, shall constitute an amendment to this contract unless and until incorporated in a formal addendum to this contract and signed by or on behalf of the Parties (by duly authorised representatives).

	Z5.4
	The Parties acknowledge that the [Employer / Client / Purchaser] is obliged to comply with the provisions of the Public Finance Management Act 1 of 1999 (“the PFMA”) and the Public Procurement Act 28 of 2024 (“the PPA”), as amended from time to time, including all regulations and the like issued in terms of such Acts from time to time. Considering this, the Parties acknowledge that the [Employer / Client / Purchaser] will not be required to take any steps contemplated in this contract unless and until any approvals or consents that may be required have been secured in terms of the PFMA and the PPA. Accordingly, where the [Employer / Client / Purchaser] or the [Project Manager / Employer’s Agent / Service Manager / Supply Manager] is obliged to take any action within defined time periods in the contract, such period shall only begin to run once any required approval, or consent has been received. The Parties hereby undertake to take all steps required to comply with the provisions of the PFMA and the PPA.

	Z5.5
	A Party may not rely on any representation made by anyone other than the authorised and notified representative of the other Party. Such representation, if oral, must be confirmed in writing between the Parties.

	Z5.6
	Any failure to exercise any contractual right or remedy or any extension, concession, waiver, relaxation or suspension of any action stated in this contract by the Parties, the [Project Manager or Supervisor / Employer’s Agent / Service Manager / Supply Manager] or the Adjudicator does not constitute a waiver of rights and does not give rise to an estoppel unless the Parties agree otherwise, confirm such agreement in writing and sign such agreement.

	Z5.7
	No waiver of any right or remedy arising from a breach of contract shall constitute a waiver of any right or remedy arising from any other breach of this contract.

	
	

	Z6
	Confidentiality

	Z6.1
	The [Contractor / Consultant / Supplier] does not disclose or make any information arising from or in connection with this contract available to others, except where required by this contract or with the prior written consent of the [Employer / Client / Purchaser], which is not unreasonably withheld. This undertaking does not apply to information which at the time of disclosure or thereafter, without default on the part of the [Contractor / Consultant / Supplier], enters the public domain or to information which was already in the possession of the [Contractor / Consultant / Supplier] at the time of disclosure (evidenced by written records in existence at that time) or information independently developed without reference to the [Employer / Client / Purchaser]’s information.  Should the [Contractor / Consultant / Supplier] disclose information to others where required by this contract, the [Contractor / Consultant / Supplier] ensures that the provisions of this clause are complied with by the recipient.

	Z6.2
	If the [Contractor / Consultant / Supplier] is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the [Employer / Client / Purchaser].

	Z6.3
	In the event that the [Contractor / Consultant / Supplier] is, at any time, required by law to disclose any such information which is required to be kept confidential, the [Contractor / Consultant / Supplier], to the extent permitted by law prior to disclosure, notifies the [Employer / Client / Purchaser] so that an appropriate protection order and/or any other action can be taken, if possible, prior to any disclosure. If such protection order is not, or cannot, be obtained and/or any other action taken is unsuccessful, then the [Contractor / Consultant / Supplier] may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z6.4
	The taking of images (whether photographs, video footage or otherwise) of the [Employer / Client / Purchaser]’s property, assets or works or any portion thereof, or a person on or with respect to the [Employer / Client / Purchaser]‘s property, assets or works in the course of providing the [Services / Works / Goods] and afterwards, requires the prior written consent of the [Employer / Client / Purchaser] and, if applicable that person. All rights in and to all such images vests exclusively in the [Employer / Client / Purchaser].  

	Z6.5
	The [Contractor / Consultant / Supplier] ensures that the [Contractor / Consultant / Supplier], or any member of the [Contractor / Consultant / Supplier] in the case of a joint venture, consortium, or other unincorporated grouping of two or more persons, or their employees, agents, representatives, directors, owners, or [Subconsultants / Subcontractors / subcontractors] or, if involved, other contractors, consultants or suppliers or their employees, agents, representatives, directors, owners, subconsultants or subcontractors abide by the undertakings in this clause.

	
	

	Z7
	Security Clearance/ Criminal Checks

	These clauses are not only, but are especially, applicable for accessing critical infrastructure in terms of the Critical Infrastructure Protection Act, 2019 (previously referred to as National Key Points), but may include other sites, and/or where persons are rendering a service or have given notice of intention to render a service to an organ of state, which service may (1) give him or her access to classified information and intelligence in the possession of the organ of state; or (2) give him or her access to or information concerning areas designated as critical infrastructure.

	Z7.1
	The [Contractor / Consultant / Supplier] and its subcontractors implement risk and security management processes and measures to mitigate any threats against any premises, installations or sites, systems, or information of the [Employer / Client / Purchaser] with only persons with criminal verification record security clearance certificates being given access after verification of these and identifying documents by the [Employer / Client / Purchaser]’s security system.

	Z7.2
	The [Contractor / Consultant / Supplier] provides, at the [Contractor / Consultant / Supplier]’s cost, to the [Employer / Client / Purchaser], criminal verification record security clearance certificates for each person the [Contractor / Consultant / Supplier] or its subcontractors requires to access any premises, installations or sites, systems, or information of the [Employer / Client / Purchaser], with copies of their identifying documents, such as passports, before allowed such access by the [Employer / Client / Purchaser]. The [Employer / Client / Purchaser] ‘s refusal to allow access to premises, installations or site/s, systems or information is at the [Employer / Client / Purchaser]’s sole discretion and is not a compensation event.

	Z7.3 
	The criminal verification record security clearance certificates provided are to have been issued by a service provider which is to be a reputable screening company accredited by the South African Police Services, are to be no older than four weeks since issue and valid for as long as each person is required to access premises, installations or sites, systems or information. The [Employer / Client / Purchaser] may require updated certificates and identifying documents every 26 to 52 weeks, subject to safety and security concerns and the risk rating of the works or services undertaken and/or premises, installations or sites, systems or information.

	Z7.4 
	If any such criminal verification record security clearance certificates is cancelled, withdrawn, invalidated, amended, or expires, or a criminal conviction is noted against any person requiring access, even if an appeal against the criminal conviction has been noted, the [Project Manager / Employer’s Agent / Service Manager / Supply Manager / Employer / Client / Purchaser] may instruct the [Contractor / Consultant / Supplier] to ensure that such person leaves the premises, installations or site/s and is blocked from systems and information and the giving of this instruction is not a compensation event.

	
	

	Z8
	Protection of Personal Information, Cyber Security and Breaches

	Z8.1
	For the purposes of this clause, the terms “Data Subject”, “Operator”, “Personal Information”, “Processing” and “Regulator” and “Responsible Party” have the meanings given to them in the Protection of Personal Information Act, 2013 (“POPIA”).

	Z8.2
	Each Party acknowledges that it is an independent Responsible Party in relation to the Personal Information processed in terms of this contract (“Shared Personal Information”) and that it determines the purposes for which and the manner in which the Shared Personal Information is, or is to be, processed.

	Z8.3
	Each Party always complies with POPIA when performing its obligations under this contract and does not perform any of their respective obligations under this contract in such a way as to cause the other Party to breach any of that other Party's obligations under POPIA.

	Z8.4
	Each Party ensures that, in respect of all Shared Personal Information provided to the other Party and in respect of the use of that Shared Personal Information under this contract: -

	Z8.4.1
	All necessary fair Processing notices have been provided to and consents obtained,  where applicable, from Data Subjects by that Party, alternatively, another lawful basis relied on, where required, in terms of POPIA, including to specify that the other Party is also a Responsible Party in respect of the Data Subject’s Personal Information and to provide a link (for example, https://www.eskom.co.za/about-eskom/website-terms-and-conditions/ ) to the other Party’s Privacy Statement or to include a statement that the other Party’s Privacy Statement can be found on the other Party’s corporate website; and

	Z8.4.2
	all necessary steps have been taken to ensure that data, including Shared Personal Information, has been collected and processed in accordance with the principles set out in POPIA, including in particular those relating to:

· lawful, fair and transparent Processing; 

· specified, legitimate and explicit purposes of Processing;

· lawful data retention;

· secure Processing by means of implementing appropriate and reasonable technical and organisational measures to secure the integrity and confidentiality of the data in its possession or under its control, including Shared Personal Information, and that such Personal Information is protected against unauthorised or unlawful Processing, accidental loss, destruction or damage, alteration, disclosure or access by

· having regard to 

· any requirement set forth in law, stipulated in industry rules or in codes of conduct or by a professional body; and

· generally accepted information security practices and procedures which apply to (i) the [Contractor / Consultant / Supplier]’s business; and (ii) to the [Employer / Client / Purchaser];

· identifying all reasonably foreseeable internal and external risks and, at least once in every 52 (fifty-two) week period, take all necessary steps at its own cost to – 

· identify all reasonably foreseeable internal and external risks relating to data in its possession or under its control and provide the [Employer / Client / Purchaser] with a detailed written report using generally accepted auditing methodologies, within 4 (four) weeks of having completed its investigations, regardless as to whether the frequency of such investigations is 52 (fifty-two) weeks or more frequently and, in the event that a significant finding is identified during the investigation which has a material impact on the [Employer / Client / Purchaser], the [Contractor / Consultant / Supplier] notifies the [Employer / Client / Purchaser] immediately, not waiting for the final report to be completed; 

	
	· with the [Employer / Client / Purchaser]’s prior written approval/acceptance, implement and maintain appropriate safeguards against the risks identified by the [Contractor / Consultant / Supplier];

· regularly verify that the safeguards which the [Contractor / Consultant / Supplier] has in place have been effectively implemented, provide the [Employer / Client / Purchaser] with a written report within 4 (four) weeks of having completed each such verification exercise and, in the event that a significant finding is identified during the investigation which has a material impact on the [Employer / Client / Purchaser], the [Contractor / Consultant / Supplier] notifies the [Employer / Client / Purchaser] immediately, not waiting for the final report to be completed;

· with the [Employer / Client / Purchaser]’s prior written approval/acceptance, implement and maintain appropriate remedial steps to rectify the safeguards implemented within 72 (seventy-two) hours, the effectiveness of which the [Employer / Client / Purchaser] may audit; and

· ensure that the safeguards are continually updated in response to new risks or deficiencies in previously implemented safeguards, with all upgrades, which may have an impact on any data within the possession of the [Contractor / Consultant / Supplier] as a result of this contract, to be reported to the [Employer / Client / Purchaser] in writing.

· adequate, relevant and not excessive Processing.

	Z8.5
	If either Party receives any complaint, notice or communication from the Regulator which relates directly to:

	Z8.5.1
	the other Party’s Processing of the Shared Personal Data; or

	Z8.5.2
	a potential failure by the other Party to comply with POPIA in respect of the activities of the Parties under or in connection with this contract, to the extent permitted by law, it promptly notifies the other Party and provides such information as it reasonably requests in that regard.

	Z8.6
	If a Data Subject makes a written request to either Party to exercise any of their rights under POPIA, the receiving Party responds to that request in accordance with POPIA.  To the extent the request concerns Processing of Shared Personal Information undertaken by the other Party, the receiving Party:

	Z8.6.1
	promptly and without undue delay, forwards the request to the other Party; and

	Z8.6.2
	cooperates and provides reasonable assistance in relation to that request to enable the other Party to respond in accordance with POPIA.

	Z8.7
	Each Party acknowledges that the other Party may disclose Shared Personal Information to any Regulator or law enforcement authority with jurisdiction to request access to the Shared Personal Information, subject to the Party that receives the request implementing reasonable measures to assess the lawfulness of such Regulator’s or law enforcement’s request, and to refuse disclosure where such requests are not in accordance with any applicable law, statute, court order or any other ancillary legal process.

	Z8.8
	Neither Party discloses or otherwise makes available the Personal Information to any third party (including sub-contractors, but excluding its authorised employees who require access to such Personal Information strictly in order for the Parties to carry out their obligations pursuant to this contract), unless a Party has provided, to a requesting Party, its prior written consent to do so, and the requesting Party has submitted to the other Party (consenting Party), to its satisfaction, a copy of a written contract or undertaking that the requesting Party has entered into with a third party for the protection of Personal Information of the Data Subjects or unless there is an applicable exemption in terms of the law to process or further process the personal information.

	Z8.9
	The requesting Party indemnifies and holds harmless the consenting Party and its staff, successors, cessionary, delegates, and assigns, from any and all losses, costs, expenses and damage, as well as penalties and fines arising from the requesting Party’s non-compliance with the provision of any relevant legislation applicable to Personal Information or data protection, as well as damage to the consenting Party’s reputation and costs of compliance as directed by the Regulator, including but not limited to publication of the data breach.

	Z8.10
	No Party transfers Personal Information about a data subject to a third party who is in a foreign country unless it has obtained the relevant written consent of the other Party and there is compliance with section 72 of POPIA and any foreign data privacy or data protection applicable legislation.

	Z8.11
	The Responsible Party or consenting party or its notified representative/agent may audit a requesting Party or its Operator at any time, with reasonable notice, in order to determine whether the requesting Party or its Operator complies with the terms and conditions of this contract concerning the protection of data, including Personal Information, and the related security exercised by the requesting Party or its Operator. The scope of the audit includes, but is not limited to, the right of access to systems, procedures and software, and inspection of the physical security of the requesting Party’s or its Operator’s premises. During the audit, the requesting Party or its Operator provides reasonable assistance and co-operation to the Responsible Party or consenting party or its notified representative/agent, auditors or inspectors

	Z8.12
	The [Contractor / Consultant / Supplier] complies with the requirements set out in Security Standards, posted on the [Employer / Client / Purchaser] ‘s website at the date when this contract came into existence, and if in or referenced in the [Scope / Works Information / Services Information / Goods Information], and all other policies or revisions and amendments of these documents provided by the [Employer / Client / Purchaser] or by law. 

	Z8.13
	In the event of a security compromise or breach, the [Contractor / Consultant / Supplier]
· notifies the [Employer / Client / Purchaser]  in writing immediately at infosecurity@eskom.co.za, but no later than within 24 hours of the [Contractor / Consultant / Supplier] becoming aware of or suspecting any unauthorized or unlawful activity;

· at its own cost, takes all necessary steps to mitigate the extent of the loss or risks of the data and to resolve the integrity of the affected information systems as quickly as possible; 

· furnishes the [Employer / Client / Purchaser] with details of the Data Subjects affected by the compromise and the nature and extent of the compromise, and if known, includes details of the identity of the unauthorized person who may have accessed or acquired the Personal Information;

· provides the [Employer / Client / Purchaser] with a report on its progress in resolving the compromise but at least once per business day following the initial notification to the [Employer / Client / Purchaser], until such time as the compromise is resolved to the Employer’s satisfaction;

· in consultation with the [Employer / Client / Purchaser] and where required by law, notifies the South African Police Service and/or the National Intelligence Agency, and any other regulatory bodies, for example, the State Security Agency;

· only upon request by the [Employer / Client / Purchaser] or otherwise if required by law, notifies the Regulator and/or the affected Data Subjects, with any such notification, being in a form prescribed by the [Employer / Client / Purchaser] or the Regulator, as the case may be, if applicable, and contain such information as is specified by the [Employer / Client / Purchaser] and/or the Regulator and a notification to a Data Subject always including sufficient information to allow the Data Subject to take protective measures against the potential consequences of the compromise;

· assists the [Employer / Client / Purchaser]  to comply with any requests for access to Personal Information received by the [Employer / Client / Purchaser] from Data Subjects and, at the request of the [Employer / Client / Purchaser], the [Contractor / Consultant / Supplier] promptly provides the [Employer / Client / Purchaser] with a copy of any Personal Information held by the [Contractor / Consultant / Supplier] in relation to a specified Data Subject and, notwithstanding the confidentiality provisions of this contract, the [Employer / Client / Purchaser] may disclose to a Data Subject that the [Contractor / Consultant / Supplier] has been or is involved in Processing such Data Subject's Personal Information;

· provides reasonable evidence of the [Contractor / Consultant / Supplier]’s compliance with its obligations under this contract to the [Employer / Client / Purchaser] on reasonable notice and request;

· under instruction and authority of the [Employer / Client / Purchaser], and at no extra cost to the [Employer / Client / Purchaser], provides it with all assistance required for the [Employer / Client / Purchaser] to discharge its duties as Responsible Party relating to a requirement by the Regulator (a) for the [Employer / Client / Purchaser] as Responsible Party to submit an independent auditor’s report or other information relating to interference by the Responsible Party with the Personal Information of a Data Subject, (b) that the [Employer / Client / Purchaser] is processing Personal Information in accordance with legislation, or (c) that the [Employer / Client / Purchaser] is otherwise compliant with any other relevant legislation; and

at the request and option of the [Employer / Client / Purchaser], and to its satisfaction, promptly returns or destroys all Personal Information in the possession or control of the [Contractor / Consultant / Supplier], including in accordance with any specific retention, destruction and purging requirements as may be prescribed by the [Employer / Client / Purchaser].

	
	

	Z9
	Change in legal status including for Broad Based Black Economic Empowerment (B-BBEE)

	Z9.1
	Where a change occurs in the [Contractor / Consultant / Supplier]’s legal status, ownership or any other change to the [Contractor / Consultant / Supplier]’s business composition or business dealings, including changes which result in a change to the [Contractor / Consultant / Supplier]’s B-BBEE or tax compliance status, the [Contractor / Consultant / Supplier]  notifies the [Employer / Client / Purchaser] within one week of the change.

	Z9.2
	The [Contractor / Consultant / Supplier] is required to submit updated verification certificates and necessary supporting documentation confirming the change to the [Employer / Client / Purchaser] within four weeks of the notification or as otherwise instructed by the [Employer / Client / Purchaser].

	Z9.3
	Where the [Contractor / Consultant / Supplier]’s B-BBEE level has diminished since the date when this contract came into existence or the [Contractor / Consultant / Supplier] is not tax compliant or if the [Contractor / Consultant / Supplier] does not notify the [Employer / Client / Purchaser] of a change, the [Employer / Client / Purchaser] may terminate the [Contractor / Consultant / Supplier]’s obligation to Provide the [Works / Services / Service / Goods and Services / Goods].
If the [Contractor / Consultant / Supplier]’s obligation to Provide the [Works / Services / Service / Goods and Services / Goods] is terminated for this reason, the procedure and amount due on termination are those intended as if the [Employer / Client / Purchaser] has terminated for a reason due to the [Contractor / Consultant / Supplier]’s default.

	
	

	Z10
	Skills and Supplier Development, Localisation, and Industrialisation (SDL&I) and related Retention or Performance Bond

	
	

	Z10.1
	The Consultant achieves the SDL&I obligations as set out in the [Scope and, where applicable, these include the Contract Skills Development Goals (CSDG) established in the Standard for Developing Skills through Infrastructure Contracts (published in Gazette Notice No.43495 of July 2020 version 2), Contract Participation Goals (CPG) and the National Industrial Participation Programme (NIPP) (in consultation with the relevant governmental authorities).

	Z10.2
	An amount of 1.5% is retained in each amount due as security for the fulfilment by the Consultant of the SDL&I obligations and achieving and maintaining a minimum Broad-based Black Economic Empowerment (B-BBEE) level set out in the Contract Data and/or Scope 

The amount retained remains at this amount until the [Completion of the whole of the works / services / end of the term of the contract], fulfilment of the SDL&I obligations and achieving and maintaining a minimum B-BBEE level set out in the Contract Data and/or Scope / Works 

The amount retained is reduced in the following proportions for partial fulfilment of the SDL&I obligations, achievement, or maintenance of the minimum B-BBEE level:

· 20% for the CSDG,

· 15% for local production and content for designated material,

· 15% local to [Site / Affected Property / ?????.]

· 10% for B-BBEE rating, 

· 15% for enterprise development

· 15% for subcontracting, and

10% for corporate social investment.

	Z10.3
	Where this contract supports the scope of a Strategic Integrated Project (SIP), the [Contractor / Consultant / Supplier] will be required to report to the Presidential Infrastructure Coordinating Commission (PICC) through the respective SIP’s Skills Co-ordinators linked to the office of the SIP, using the approved PICC reporting template.

	Z10.4
	The [Employer / Client / Purchaser] certifies the SDL&I obligations achieved by the [Contractor / Consultant / Supplier] when a claim against the SDL&I performance bond will be made, for the release of amounts retained or within four weeks of the [Contractor / Consultant / Supplier] achieving all its SDL&I obligations, including the submission of reports and information.

	
	

	Z11
	Health, Safety, Environmental, Professional and other Legal Requirements

	Add to main responsibilities in section 2 of conditions of contract.

	Z11.1
	The [Contractor / Consultant / Supplier] acts in accordance with all applicable law and regulations and rules, guidelines, policies, standards, directives, occupational health and safety and environmental specifications, requirements and procedures otherwise provided for under this contract and ensures that subcontractors, employees and others under the [Contractor / Consultant / Supplier]’s direction and control, likewise observe these and comply.

	Z11.2
	The [Contractor / Consultant / Supplier] undertakes all reasonable and proper precautions to ensure the health and safety of persons and to protect the environment in and about the [Site / Affected Property / ?????] or affected by the provision or execution of the [works / services / goods].

	Z11.3
	The [Contractor / Consultant / Supplier] warrants that the Prices, at the date when this contract came into existence, sufficiently provides for proper compliance with all applicable law and regulations and rules, guidelines and procedures of the law of the contact, and otherwise provided for under this contract, including resourcing and appointment of professionally registered persons as required, and for properly ensuring the health and safety of persons and to protect the environment in and about or affected by the provision of the [works / services / goods].

	Z11.4
	Where applicable, the [Contractor / Consultant / Supplier] may not commence with the provision or execution of the [works / services / goods] until the [Contractor / Consultant / Supplier]’s Health and Safety ???? file has been approved by the professional construction health and safety agent notified by [Employer / Client / Purchaser], and accepts that the [Employer / Client / Purchaser]  may appoint the [Contractor / Consultant / Supplier] as the “Principal Contractor” (as defined and provided for under the Construction Regulations (promulgated under the Occupational Health & Safety Act 85 of 1993) for the [Site / Affected Property / ?????].

	
	

	Z12
	Asbestos and related requirements

	For the purposes of this Z-clause, the following definitions apply:

	AAIA
	means approved asbestos inspection authority.

	ACM
	means asbestos containing materials.

	AL
	means action level, i.e. a level of 50% of the OEL, i.e. 0.05 regulated asbestos fibres per millilitres of air measured over a continuous 4-hour period. The value at which preventative measures or proactive action should be taken in order to control the levels of Regulated Asbestos Fibres from exceeding the OEL.

	Ambient Air
	means breathable air in area of work with specific reference to breathing zone, which is defined to be a virtual area within a radius of approximately 30 centimetres from the nose inlet.

	Asbestos Standard
	means the [Employer /Client / Purchaser]’s Asbestos Standard 32-303: Requirements for Safe Processing, Handling, Storing, Disposal and Phase-out of Asbestos.

	Compliance Monitoring
	means compliance sampling used to assess whether or not the personal exposure of workers to Regulated Asbestos Fibres is in compliance with the Asbestos Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos.

	HSG248
	means the health and safety guidance for ‘Asbestos: The analysts’ guide for sampling, analysis, and clearance procedures of the Health and Safety Executive of the United Kingdom, as revised from time to time.’

	OEL
	means occupational exposure limit.

	Parallel Measurements
	means measurements performed in parallel, yet separately, to existing measurements to verify validity of results.

	Regulated Asbestos Fibres
	means a particle of asbestos with a length-to-diameter ratio greater than 3 to 1, a length greater than 5 micrometres and a diameter less than 3 micrometres.

	Regulations
	means the Asbestos Abatement Regulations published in GNR 1196 of 10 November 2020, under the Occupational Health and Safety Act, 1993 (Act 85 of 1993).

	Safe Levels
	means airborne asbestos exposure levels conforming to the Asbestos Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos.

	SANAS
	means the South African National Accreditation System.

	STEL
	means the short-term exposure limit, which is the TWA exposure, within a given workplace, to airborne asbestos fibres, normalised to the baseline of a 10 minutes continuous period.

	TWA
	means the time weighted average exposure, within a given workplace, to airborne asbestos fibres, normalised to the baseline of a 4-hour continuous period, which is also applicable to short-term exposures, i.e. 10-minute TWA.

	Z12.1
	The [Employer / Client / Purchaser] ensures that the Ambient Air in the area where the [Contractor / Consultant / Supplier] will Provide the [Works / Services / Service / Goods and Services / Goods] complies with the South African legal requirements for asbestos as prescribed by the Regulations. The TWA-OEL for asbestos is 0.1 Regulated Asbestos Fibres per millilitre of air as a 4-hour TWA, averaged over any continuous period of four hours, and the STEL of 0.6 Regulated Asbestos Fibres per millilitre of air as a 10-minute TWA, averaged over any 10 minutes, measured in accordance with HSG248.

	Z12.2
	Upon written request by the [Contractor / Consultant / Supplier], the [Employer / Client / Purchaser] certifies that these conditions prevail. All measurements and reporting are affected by an independent, competent, and certified occupational hygiene inspection body i.e. a SANAS accredited, and Department of Employment and Labour approved AAIA. The [Contractor / Consultant / Supplier] may perform Parallel Measurements and related control measures at the [Contractor / Consultant / Supplier]’s expense. For the purposes of compliance, the results generated from Parallel Measurements are evaluated only against South African statutory limits as detailed in the clause above. Control measures conform to the requirements stipulated in the AAIA-approved asbestos work plan.

	Z12.3
	The [Employer / Client / Purchaser] manages asbestos and ACM according to the Asbestos Standard.

	Z12.4
	In the event that any asbestos is identified while the [Contractor / Consultant / Supplier] Provides the [Works / Services / Service / Goods and Services / Goods], a risk assessment is conducted and, if so required, with reference to possible exposure to an airborne concentration of above the AL for asbestos, immediate control measures are implemented, and relevant air monitoring conducted in order to declare the area safe.

	Z12.5
	The [Contractor / Consultant / Supplier]’s personnel are entitled to stop working and leave the contaminated area immediately and until such time that the area of concern is declared safe by either Compliance Monitoring or a service of an AAIA approved control measure intervention, for example, as per the emergency asbestos work plan, if applicable.

	Z12.6
	The [Contractor / Consultant / Supplier] continues to Provide the [Works / Services / Service / Goods and Services / Goods], without additional control measures presented, on presentation of Safe Levels. 

	Z12.7
	If asbestos related delays impact meeting the contractually agreed dates to Provide the [Works / Services / Service / Goods and Services / Goods], including a [Completion Date / Key Date / Delivery Date / Task Completion Date], these are adjusted in terms of the contract and, if required, extended by the notification periods required by regulations 10, 12 and 13 of the Regulations.

	Z12.8
	Any removal and disposal of asbestos, asbestos containing materials and waste, is done by a registered asbestos contractor, instructed by the [Employer / Client / Purchaser] at the [Employer / Client / Purchaser]’s expense, and conducted in line with regulation 21 of the Regulations and other law of the contract.

	Z12.9
	All records should be maintained by the Parties as required by regulation 23 of the Regulations.

	
	

	Z13
	Obsolescence / End-of-sale / End-of-life

	Z13.1
	Where an item to be provided under the contract is affected by obsolescence or end-of-sale or end-of-life, before Completion or the end of the term of the contract, it may be replaced with another item with similar functionality that satisfies the mandatory requirements of the related specifications as provided by the [Employer / Purchaser / Client], and following technical evaluation, including testing, and acceptance by the [Employer / Purchaser / Client] of the proposed replacement item.

	Z13.2
	Where similarity of function cannot be established, or the [Contractor / Supplier / Client] is unable to provide the proposed replacement item at the same price, the [Employer/Purchaser/Client] may source a replacement item directly from the market, without liability for a claim from the [Contractor / Supplier / Client].

	
	

	Z14
	Rescheduling Outages

	Z14.1
	Where an outage date is rescheduled and the change has been notified by the [Project Manager / Employer’s Agent / Service Manager / Supply Manager / Employer / Purchaser / Client] more than four weeks prior to the previous and new date of the outage, the rights of the Parties shall not include changes to the Prices.

	
	

	Z15
	Provision of a tax invoice, payment, and interest

	Add the following to section 5 of the conditions of contract:

	Z15.1
	The [Contractor / Consultant / Supplier] (if registered in South Africa in terms of the Companies Act) complies with the requirements of the Value Added Tax Act, (Act 89 of 1991 (as amended)) and includes the [Employer / Client / Purchaser]’s VAT number 4740101508 on each invoice submitted for payment.

	Z15.2
	Within one week of receiving a payment certificate from the [Project Manager / Employer’s Agent / Supply Manager / Service Manager] or the [Employer / Client / Purchaser]’s acceptance or correction of the [Contractor / Consultant / Supplier]’s assessment or application for payment, the [Contractor / Consultant / Supplier] provides the [Employer / Client / Purchaser] with a tax invoice in the form required by the law of the contract, and this contract, including in accordance with any requirements and procedures stated in the [Scope / Works Information / Service Information /Goods Information], and showing the amount due for payment equal to that stated in the payment certificate, or the accepted or corrected assessment or application for payment.

	Z15.3
	If the [Contractor / Consultant / Supplier] does not provide a tax invoice in accordance with this Z-clause, and by the time required by this contract, the time by when the [Employer / Client / Purchaser] is to make a payment, and the date from which interest is assessed for the certified, accepted or corrected amount, is extended by a period equal in time to the delayed submission of such an invoice.

	Z15.4
	The [Contractor / Consultant / Supplier]’s provision of a tax invoice reflecting the certified, accepted, or corrected amount does not affect the Parties’ rights in terms of this contract, including with respect to disputed amounts

	Z15.5
	The [Contractor / Consultant / Supplier] at all times complies with [Employer / Client / Purchaser]’s Vendor Management System requirements (which include ???????) to ensure invoices are processed and paid timeously. It is the [Contractor / Consultant / Supplier]’s responsibility to ensure that the [Employer / Client / Purchaser] is informed of any changes in its organisation that would affect its vendor status, and to ensure that the necessary actions and due diligences are taken to ensure compliance with the [Employer / Client / Purchaser]’s Vendor Management System. The [Employer / Client / Purchaser] will not be liable for a delay in payment of invoices as a result of the [Contractor / Consultant / Supplier]’s non-compliant status on the [Employer / Client / Purchaser]’s Vendor Management System and no interest will be claimable in this instance.

	
	

	Z16
	Prohibition, Sanction Laws and Export Control

	Sanctions Laws
	means laws which include but are not limited to regulations administered by the United States of America, the European Union and its Member States, the United Kingdom and the United Nations.

	Sanctioned Jurisdiction
	means a jurisdiction subject to comprehensive sanctions administered by Office of Foreign Assets Control (OFAC) (currently Cuba, Iran, North Korea, Syria, the Crimea region of Ukraine, Russian Federation and Belarus).

	Sanctioned Person
	means any individual or entity

named on a governmental denied party or restricted list, including but not limited to the OFAC list of Specially Designated Nationals and Blocked Persons (SDN List), the OFAC Sectoral Sanctions Identifications List (SSI List) and the sanctions lists under any other Sanctions Laws,

organised under the laws of, ordinarily resident in, or physically located in a Sanctioned Jurisdiction, or

owned or controlled, directly or indirectly, 50% in the aggregate by one or more of any Sanctioned Person.

	Z16.1
	The Parties endeavour to:

· comply with all Sanction Laws;

· undertake reasonable efforts to ensure that, where a contractual bond with others exists, compliance to Sanction Laws is not frustrated by them; and

co-operate with each other and any competent authorities, such as OFAC, in their monitoring and control of compliance to Sanction Laws.

	Z16.2
	The Parties do not knowingly, directly or indirectly, sell, supply, export, re-export, divert, grant rights to, access, licence, use or otherwise transfer, any of the other Party’s goods, products, technology, software, intellectual property, trade secrets, material, proprietary or other information, and especially common high priority items / embargoed intellectual property rights referenced in Sanction Laws:

· to or for any Sanctioned Persons or Sanctioned Jurisdictions, or

for the purposes prohibited by any Sanctions Laws.

	Z16.3
	The Parties may take any and all actions relating to this Contract that are required to ensure full compliance with all Sanctions Laws without incurring any liability.

	Z16.4
	The Parties comply with all applicable countries’ export laws, and agree that no products, technical data, or other information furnished pursuant to this contract, or any product thereof, subject to export controls, are exported, re-exported, or otherwise used except in accordance with all such applicable export laws, and with prior written consent of the other Party. This consent is not unreasonably withheld but may be contingent on additional United States Government and/or other applicable government approvals, and the [Contractor / Consultant / Supplier] timeously advising the [Employer / Client / Purchaser] of the same and providing any assistance to the [Employer / Client / Purchaser] which may be required.

	Z16.5
	Either Party may terminate the [Contractor / Consultant / Supplier] ‘s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] if the other Party did not take timely and appropriate action to prevent or remedy the breach of Sanction Laws, without limiting any other rights or remedies the Parties have.
If the [Contractor / Consultant / Supplier]’s obligation to [Provide the Works / Provide the Services / Provide the Service / Provide the Goods and Services / Provide the Goods] is terminated for this reason, the procedure and amount due on termination are those applicable in the contract for when the execution, delivery, or provision of the [works / services / goods] has been substantially affected or delayed.

	
	

	Z17
	Notifying Compensation Events

	Z17.1
	Delete the word “unless” from the last sentence in [Core Clause / Clause 61.3 / 61.1] and replace it with “even if”.

	Z17.2
	Delete the last paragraph of core clause 61.3 and replace with:

Delete “eight weeks” in clause 61.3 and replace with “four weeks”. Delete the words “unless the event arises from the Service Manager or the Supervisor giving an instruction, issuing a certificate, changing an earlier decision or correcting an assumption.

	
	

	Z18
	Pandemics

	Z18.1
	If a pandemic, or any law promulgated or consequence as a result thereof, impacts a Parties’ ability to fulfil its obligations under this contract and otherwise would result in a compensation event under this contract then, despite any term of the contract to the contrary, the rights of the Parties do not include changes in the Prices.

	
	

	Z19
	Title

	Z19.1
	Delete clause 70.1 [in ECC, SC and SSC] and replace it with:

Whatever title the [Contractor / Supplier] has to [Plant and Materials / goods] which are outside the [Working Areas / Delivery Place / delivery place] passes to the [Employer / Purchaser] if either Party [or the Supervisor or the Project Manager / Supply Manager] has marked it as for this contract or the [Employer / Purchaser] makes payment for it, whichever is the earlier. 

	
	

	Z20
	Intellectual Property

	Background Intellectual Property
	means any and all Intellectual Property rights that are not Foreground Intellectual Property and are owned or controlled by the relevant Party or licensed to the relevant Party prior to or outside of the [works / services / goods] but required for the purposes of the [works / services / goods].

	Foreground Intellectual Property
	means all Intellectual Property rights and other matter capable of being the subject of intellectual property rights that is conceived, first reduced to practice or writing or developed in whole or in substantial part in the course of the execution of the [works / services / goods] and rights which are developed substantially as a result of the [works / services / goods].  Any [works / services / goods] that will be developed, changed, modified and/or improved specifically for the Purposes will be Foreground Intellectual Property. Any data or any other information relating to [Employer / Client / Purchaser]’s proprietary information generated from the use of the [Contractor / Consultant / Supplier]’s Background Intellectual Property will be Foreground Intellectual Property.

	Intellectual Property
	means

· patents, trademarks, service marks, rights in designs, trade names, trade secrets, know how, copyrights or topography rights, in each case whether registered or not,

· applications for registration of any of them,

· rights under licences and consents in relation to any of them, or

· all forms of protection of a similar nature or having equivalent or similar effect to any of them which may subsist anywhere in the world.

	IP Documents
	mean the [Contractor / Consultant / Supplier]’s documents containing Intellectual Property relating to the [works / services / goods], including, but not limited to calculations, computer programmes and other software, drawings, manuals, models and other documents of a technical nature.

	Purposes
	mean for any purpose whatsoever in connection with the [works / services / goods], including for the purpose of completing, operating, using, maintaining, altering, adjusting, repairing, refurbishing, dismantling, re-assembling, making adjustments to and demolishing any parts of the [works / services / goods].

	Z20.1
	Nothing in this contract including but not limited to this clause will operate or transfer ownership of any Intellectual Property rights belonging to the [Employer / Client / Purchaser], prior to and during the term of this contract.

	Z20.2
	All Background Intellectual Property rights, contained in any developed materials which are created by the [Contractor / Consultant / Supplier] or on behalf of the [Contractor / Consultant / Supplier], for the purposes of and in support of the execution or provision of the [works / services / goods] vests with the [Contractor / Consultant / Supplier].

	Z20.3
	All Foreground Intellectual Property rights, contained in any developed materials which are created by the [Contractor / Consultant / Supplier] or on behalf of the [Contractor / Consultant / Supplier], for the purposes of and in support of the execution or provision of the [works / services / goods] vests with the [Employer / Client / Purchaser]. The [Contractor / Consultant / Supplier] retains ownership of all Background Intellectual Property rights in and to the [Contractor / Consultant / Supplier]’s Intellectual Property made by or on behalf of the [Contractor / Consultant / Supplier] as part of the [works / services / goods], and information or material it uses in carrying out the [works / services / goods].

	Z20.4
	For any data or any other information relating to [Employer / Client / Purchaser]’s proprietary information generated from the use of the [Contractor / Consultant / Supplier]’s Background Intellectual Property, the copyright therein shall be owned by the [Employer / Client / Purchaser].

	Z20.5
	The [Contractor / Consultant / Supplier] ensures that a copyright notice is incorporated or embossed or labelled on the Foreground Intellectual Property, where the [Employer / Client / Purchaser] is reflected as the owner of the Foreground Intellectual Property.  

	Z20.6
	The [Contractor / Consultant / Supplier] is obliged to provide Foreground Intellectual Property manufacturing documents, designs, processes and/or specifications to the [Employer / Client / Purchaser] on and before the [defects date / Completion of the whole of the works / services / end of the term of the contract].

	Z20.7
	The [Contractor / Consultant / Supplier] acknowledges that all rights, title, and interest in and to the Foreground Intellectual Property that may result or originate from or be developed in execution of the [works / services / goods] vests in the [Employer / Client / Purchaser] and that the [Contractor / Consultant / Supplier] has no claim of any nature in and to the Foreground Intellectual Property.

	Z20.8
	The [Contractor / Consultant / Supplier] gives/grants to the [Employer / Client / Purchaser], and its subsidiaries, with effect from the [starting date / ?????] or, in the case of documents or other matters not yet in existence, with effect from the creation thereof (and notwithstanding the Completion or termination of the [Contractor / Consultant / Supplier]’s obligation to provide the [works / services / goods], an irrevocable, perpetual, non-terminable, transferable, non-exclusive, royalty-free licence to copy, use and communicate all the IP Documents, as supplied to the [Employer / Client / Purchaser] under the contract, including for making and using modifications of them, and for the Purposes. The [Contractor / Consultant / Supplier] is not obliged to provide any proprietary manufacturing documents, designs, processes, or specifications.

	Z20.9
	This licence

· applies throughout the actual or intended working life (whichever is longer) of the [works / services / goods],

· entitles any person in proper possession of the relevant part of the [works / services / goods], including the [Employer / Client / Purchaser], its authorised employees and wholly owned subsidiaries of the [Employer / Client / Purchaser], to copy, use and communicate the IP Documents for the Purposes, and

in the case of IP Documents which are in the form of computer programs and other software, permits their copying, use and communication for the Purposes.

	 Z20.10
	The IP Documents are not, without the [Contractor / Consultant / Supplier]'s written consent, used, copied or communicated to a third party by or on behalf of the [Employer / Client / Purchaser] for any purpose, other than the Purposes. The [Employer / Client / Purchaser] keeps confidential and does not disclose to any third party any information relating to the IP documents or use, copy, or communicate it to a third party, save as for the Purposes, or required by law or with the prior written consent of the [Contractor / Consultant / Supplier] which consent will not be unreasonably withheld. The [Employer / Client / Purchaser] agrees to keep all such information confidential and to disclose it only to its officers, directors, employees, subcontractors, consultants, tenderers and professional advisors who are employed in the maintenance or operation of the [works / services / goods] or for the Purposes and who:

· have a need to know (and then only to the extent that such person has a need to know);

· are aware that the confidential information should be kept confidential;

· are aware of the [Employer / Client / Purchaser]’s undertaking in relation to such information in terms of this contract; and

have been directed by the [Employer / Client / Purchaser] to keep the information confidential and have undertaken to keep the information confidential.

	Z20.11
	The [Contractor / Consultant / Supplier] procures that each of its subcontractors executes or provides all and any [works / services / goods] / further IP Documents and takes all and any other actions as may be required, to give effect to this licence.

	Z20.12
	The [Employer / Client / Purchaser] retains all Background Intellectual Property rights in all documents made by or on behalf of the [Employer / Client / Purchaser] including all documents and requirements provided by the [Employer / Client / Purchaser] to the [Contractor / Consultant / Supplier] prior to or during the execution of the [works / services / goods]. The [Contractor / Consultant / Supplier] does not, without the written consent of the [Employer / Client / Purchaser], copy, use, communicate or issue to a third party any of these / the [Employer / Client / Purchaser]’s Background Intellectual Property documents and requirements except for the purposes of executing the [works / services / goods].

	Z20.13
	Either Party procures that any third party executes confidentiality undertakings not to disclose to any other third parties, any of the [Employer / Client / Purchaser]’s Background Intellectual Property and IP documents and requirements at all, in respect of the [Employer / Client / Purchaser], or the Background Intellectual Property and IP Documents in respect of the [Contractor / Consultant / Supplier] and undertake to only use the IP Documents for the Purposes.

	Z20.14
	For third party claims:

	Z20.14.1
	In the event of any claims being made or actions brought against the [Employer / Client / Purchaser], on the ground that the [Contractor / Consultant / Supplier] infringed any patent, trademark, designs or copyright, the [Contractor / Consultant / Supplier] is notified thereof and at the [Contractor / Consultant / Supplier]’s own expense, conducts all negotiations in consultation with the [Employer / Client / Purchaser] for the settlement of the claim and litigation that may arise from such alleged infringement, provided that the [Employer / Client / Purchaser] will not bear any financial burden or losses.

	Z20.14.2
	Save where the [Contractor / Consultant / Supplier] fails to take over the conduct of the negotiation or litigation within a reasonable time of the notification of the alleged infringement, the [Employer / Client / Purchaser] does not make any admission which might be prejudicial to the [Contractor / Consultant / Supplier]’s position. The [Employer / Client / Purchaser], at the request and the cost of the [Contractor / Consultant / Supplier], affords it all reasonable technical assistance that the [Employer / Client / Purchaser] is able to provide for the purpose of contesting any such claim or action.

	Z20.14.3
	Should it be held in any such action that any such protected rights have been infringed, as definitely stated by a judgment of the court before which the action is brought, the [Contractor / Consultant / Supplier], at its own expense and in consultation with the [Employer / Client / Purchaser], either

· procures for the [Employer / Client / Purchaser] the right to continue to use the affected item or design,

· replaces the said affected item or design with a non-infringing item or design, or

provides a design of equivalent quality or modifies such affected item or design so as to make it non-infringing without affecting the quality.

	Z20.14.4
	Notwithstanding anything contained in this contract, the foregoing sets forth the entire responsibility of the [Contractor / Consultant / Supplier] with respect to claims relating to infringement.

	Z20.14.5
	Where it is alleged that the [Employer / Client / Purchaser] has committed an infringement as intended vis-à-vis the [Contractor / Consultant / Supplier] as set out above concerning third party claims, the [Employer / Client / Purchaser] has the same rights and obligations as the [Contractor / Consultant / Supplier], mutatis mutandis, as regards such alleged infringement.

	Z20.14.6
	Subject to standard clauses in this contract related to indemnity and limitation of liability, the [Contractor / Consultant / Supplier] herewith indemnifies the [Employer / Client / Purchaser] and undertakes to keep the [Employer / Client / Purchaser] indemnified against all claims of whatsoever nature, real or imagined, which may be made against the [Employer / Client / Purchaser] arising from the infringement of any third-party intellectual property rights.

	Z20.15
	For [Contractor / Consultant / Supplier]’s use of [Employer / Client / Purchaser]’s software:

	Z20.15.1
	The [Employer / Client / Purchaser] owns all right, title and interest in and to all of the [Employer / Client / Purchaser]’s software indicated in the [Scope / Works Information / Services Information / Goods Information] (including any improvements and any enhancements associated with it), and including, without limitation, trademark, copyright, trade secret, know-how and other intellectual property rights related thereto.

	Z20.15.2
	The [Employer / Client / Purchaser] grants a licence to the [Contractor / Consultant / Supplier] to commercially exploit the [Employer / Client / Purchaser]’s software indicated in the [Scope / Works Information / Services Information / Goods Information] for the duration of the contract. Where the [Contractor / Consultant / Supplier] as a result derives a commercial benefit, the [Employer / Client / Purchaser] is entitled to a 5% (five percent) discount on monthly hardware and hosting costs.

	Z20.15.3
	For the avoidance of doubt, it is expressly recorded that the [Employer / Client / Purchaser] has not granted the [Contractor / Consultant / Supplier] any right to licence, sub-licence, sell or provide copies or utilise in any other way the [Employer / Client / Purchaser]’s software indicated in the [Scope / Works Information / Services Information / Goods Information] to any other party.

	
	

	Z21
	Risk, Insurance, Indemnity, Liability and Warranty

	Z21.1
	Add the following sentence to [ECC Clause 83.1 / PSC Clause 80.1 / TSC Clause 82.1 / SC Clause 83.1 / ECSC Clause 81.2 / PSSC 80.1 / TSSC Clause 81.2 / SSC Clause 83.1]:

The [Contractor / Consultant / Supplier] specifically indemnifies the [Employer / Client / Purchaser] against claims, proceedings, compensation and costs due to the following events caused or perpetrated by the [Contractor / Consultant / Supplier]:

· Death of or injury to a third party,

· Loss of or damage to third party property,

· Intellectual property infringement,

· Breach of law,

· Exercise of lien over the [Plant and Materials or Works / ?????],

· Non-payment of tax,

· Fraud, bribery or any other Prohibited Action, or

· Third party claims due to the [works / services / goods] not being [completed / delivered / ????] by the [Completion Date / Key Date / Delivery Date / Task Completion Date].



	Z21.2
	Insert the following clause as [ECC Clause 83.3 / PSC Clause 80.2 / TSC Clause 82.3 / SC Clause 83.3 / ECSC Clause 81.4 / PSSC 80.2 / TSSC Clause 81.4 / SSC Clause 83.3]:

If any proceedings are brought or any claim is made to which this indemnity applies, the [Employer / Client / Purchaser] promptly gives notice thereof to the [Contractor / Consultant / Supplier]. The [Contractor / Consultant / Supplier] may at its own expense and in the [Employer / Client / Purchaser]‘s name conduct such proceedings or claim and any negotiations for the settlement of any such proceedings or claims, but subject to consultation with the [Employer / Client / Purchaser]. The [Employer / Client / Purchaser], at the [Contractor / Consultant / Supplier]’s request and cost, affords all available assistance to the [Contractor / Consultant / Supplier] in conducting the proceedings or defending the claim.


	Z21.3
	Add the following sentence as [ECC Clause 83.4 / PSC Clause 80.3 / TSC Clause 82.4 / SC Clause 83.4 / ECSC Clause 81.5 / PSSC 80.3 / TSSC Clause 81.5 / SSC Clause 83.4]:

Each Parties’ obligations under clauses in this contract concerning indemnity are distinct from and in addition to those provided under limitation of liability, however, the limits for liability also apply to indemnity matters.



	Z21.4
	Insert the following for Insurance Cover and Insurance in [ECC Core Clauses 84 and 87 / TSC Core Clauses 83 and 86 / PSC Core Clauses 81 / SC Core Clauses 84 and 87 / ECSC Clause 82 / PSSC Clause 81 / TSSC Clause 82 / SSC Clause 84 and 85] to replace the INSURANCE TABLE with INSURANCE TABLE A, to add an INSURANCE TABLE B for insurance provided by the [Employer / Client / Purchaser] and to supplement or affirm existing clauses concerning insurance:

	Z21.5
	The Employer’s liability to the Contractor for the Contractor’s indirect or consequential loss is limited to R0.00 (zero Rand)

	Z21.6
	The Contractor’s entitlement under the indemnity in 82.1 is provided for in 60.1(12) and the Employer’s liability under the indemnity is limited to compensation as provided for in core clause 63 and X19.11 if Option X19 Task Order applies to this contract. 

	Insurance by the [Contractor / Consultant / Supplier]
	The [Contractor / Consultant / Supplier] provides the insurances stated in the Insurance Table A

	
	INSURANCE TABLE A
Insurance against

Minimum amount of cover or minimum limit of indemnity
Cover Provided Until

Liability of the [Contractor / Consultant / Supplier] for claims made against him arising out of his failure to use the skill and care normally used by professionals providing [works / services / goods] similar to the [works / services / goods].
The amount stated in the Contract Data 

The earlier of the date a termination certificate has been issued or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].
Liability for loss of or damage to the [Employer / Client / Purchaser]’s property [including the works, Plant and Material, but not Equipment)] resulting from an action or failure to take action by the [Contractor / Consultant / Supplier] or caused by his activity in connection with this contract

The replacement cost where not covered by the [Employer / Client / Purchaser]’s insurance and the [Employer / Client / Purchaser] policy deductible, as at Contract Date, where covered by the [Employer / Client / Purchaser]’s insurance
The earlier of the date a termination certificate has been issued or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].

Liability for loss of or damage to the [works]
The replacement cost 

The earlier of the date a termination certificate has been issued or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / certificate of Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].

loss of or damage to [Equipment / other property]
The replacement cost
The earlier of the date a termination certificate has been issued  or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].

Liability for death of or bodily injury to a person (not an employee of the [Contractor / Consultant / Supplier]) resulting from an action or failure to take action by the [Contractor / Consultant / Supplier] or caused by activity in connection with this contract

The amount required by the applicable law.

The earlier of the date a termination certificate has been issued or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].

Liability for death of or bodily injury to employees of the [Contractor Consultant / Supplier] arising out of and in the course of their employment in connection with this contract

The amount required by the applicable law

The earlier of the date a termination certificate has been issued or the date or period stated in the Contract Data or, if not stated in the Contract Data, the date of the [defects date / Defects Certificate / Completion of the whole of the works / services / the later of the end of the service period and latest date for the completion of a Task / Delivery / delivery of goods].



	Insurance by the [Employer / Client / Purchaser]
	The [Employer / Client / Purchaser] provides the insurances stated in the Insurance Table B.

	
	INSURANCE TABLE B
Insurance against or name of policy
Minimum amount of cover or minimum limit of indemnity
Assets All Risk
Per the insurance policy document
Contract Works insurance
Per the insurance policy document
Environmental Liability

Per the insurance policy document

General and Public Liability

Per the insurance policy document

Transportation (Marine)

Per the insurance policy document
Motor Fleet and Mobile Plant

Per the insurance policy document

Terrorism

Per the insurance policy document

Cyber Liability

Per the insurance policy document

Nuclear Material Damage and Business Interruption

Per the insurance policy document

Nuclear Material Damage Terrorism

Per the insurance policy document



	Z21.5
	When requested by a Party, the other Party provides certificates and insurance policy documents from his insurer or broker stating that the insurances required by this contract are in force.

	Z21.6
	Insert the following additional bullets as excluded matters from limitation of liability [additional bullet in clause X18.4 for ECC and TSC, and clause 88.4 for SC and 82.1 for PSC]:

· damages suffered and costs incurred for failure to comply with the Environmental Management Programme (EMP) or the law of the contract which govern the provision of the [Works / Goods and Services / Service/ Services], and

· damages suffered and costs incurred for transgressions of the [Employer / Client / Purchaser]’s Life Saving Rules.



	Z21.7
	Add the following to chapter/section 8 of the conditions of contract:

	
	[Employer / Client / Purchaser]’s limitation of liability

	
	The [Employer / Client / Purchaser]’s liability to the [Contractor / Consultant / Supplier] for the [Contractor / Consultant / Supplier]’s indirect or consequential loss is limited to R0.00 (zero Rand).

The [Contractor / Consultant / Supplier]’s entitlement under the indemnity in [ECC Clause 83.1 / PSC Clause 80.1 / TSC Clause 82.1 / SC Clause 83.1] is provided for in [Clause 60.1(14) / 60.1(12)] and the [Employer / Client / Purchaser]’s liability under the indemnity is limited.



	Z21.8
	Add the following to chapter/section 7/4/8 of the conditions of contract:

	
	[Contractor / Consultant / Supplier]’s limitation of liability and warranty

	
	The [Contractor / Consultant / Supplier]'s and its affiliates’ maximum aggregate liability for any and all claims, damages and losses arising out of any cause, whether based in contract, negligence, warranty, strict liability, tort or otherwise, with regard to the provision of the [Plant and Materials / Goods and Services / Works?????] does not exceed the total value of the purchase order, except in the case of gross negligence and/or unlawful intent of the [Contractor / Consultant / Supplier].
Neither the Parties, or any of their affiliates, are responsible to the other Party for consequential, incidental and punitive damages or indirect losses of any kind such as but not limited to loss of profit or revenue, loss of energy or production, loss of product or use, any costs of business interruption, loss of customers or contracts, costs of substitute energy or similar costs.
The [Contractor / Consultant / Supplier] and its affiliates is not liable if damages and losses are caused by the [Employer / Client / Purchaser]’s or any third party’s improper use of the [Plant and Materials / Goods and Services / Works?????], that is, not under specified operating conditions or not compliant to guidelines and manuals for storage, handling, installation, start-up, operating, maintenance, and repair.
The [Contractor / Consultant / Supplier] warrants title, and materials and workmanship and that the [Plant and Materials / Goods and Services / Works?????] is free from Defects. This warranty expires upon the earlier of fifty two (52) weeks from the date of initial operation or use by the [Employer / Client / Purchaser] of the [Plant and Materials / Goods and Services / Works?????] or seventy eight (78) weeks from the date of shipment.
The [Contractor / Consultant / Supplier]’s warranty is subject to the [Employer / Client / Purchaser]’s use of the [Plant and Materials / Goods and Services / Works?????] under specified operating conditions and compliance to guidelines and manuals for storage, handling, installation, start-up, operating, maintenance, and repair. This warranty excludes soft goods/tools? required to inspect or maintain any part of the [Plant and Materials / Goods and Services / Works?????], the effects of normal wear and tear or damage from debris or exposure to a polluted environment not specified by the [Employer / Client / Purchaser], or subsequent damage to the extent resulting from [Employer / Client / Purchaser]’s failure to keep the [Plant and Materials / Goods and Services / Works?????] in a good state of repair.
[Services/Works/????] provided by the [Contractor / Consultant / Supplier] after [delivery/completion / ?????] of the [Plant and Materials / Goods and Services / Works?????], if separately warranted, ends twenty six (26) weeks from the date of [delivery/completion / ?????] of these the [Plant and Materials / Goods and Services / Works?????].
If incoterms are applicable to this contract, the risk in the [Plant and Materials / Goods and Services / Works?????] passes to [Employer / Client / Purchaser] upon delivery in accordance with the relevant incoterm, otherwise the standard conditions of contract apply.

These limitation of liability and warranty clauses for [Plant and Materials / Goods and Services / Works?????], only if anomalous, supersede any limitation of liability or warranty provisions in the standard conditions of contract. 
The Parties signify their acceptance of these terms and conditions by respectively issuing [Task Orders/ Batch Orders / ????] and supplying goods in terms of them.



	Z21.9
	Add the following to chapter/section 4 of the conditions of contract:

	
	A latent Defect is a Defect which would not have been discovered on reasonable inspection or testing by the [Employer / Client / Purchaser] or the [Supervisor / ???? / ??? / Employer / Client / Purchaser’s representative] before the [defects date / ???? / ????], without requiring an inspection or test not ordinarily carried out by the [Employer / Client / Purchaser] or the [Supervisor / Employer / Client / Purchaser’s representative] before the [defects date / ???? / ????]. 

If the [Employer / Client / Purchaser] or the [Supervisor / ???? / ??? / Employer / Client / Purchaser’s representative] undertakes any inspection over and above the reasonable inspection or testing, this does not place a greater responsibility on the [Employer / Client / Purchaser] or the [Supervisor / ???? / ??? / Employer / Client / Purchaser’s representative] to have discovered the Defect.
For latent Defects, the [Contractor / Consultant / Supplier]’ liability ends / prescribes???? years after the [defects date / ???? / ????] and for other matters in accordance with the Prescription Act No. 68 of 1969 (as amended) or in terms of any replacement legislation.

	
	

	Z22
	Nuclear Liability

Nuclear Liability clauses are to be read with the National Nuclear Regulatory Act, 47 of 1999, as amended.

	Z22.1
	The [Employer / Client / Purchaser] is the operator of the Koeberg Nuclear Power Station (KNPS), a nuclear installation, as designated by the National Nuclear Regulator of the Republic of South Africa and is the holder of a nuclear licence in respect of the KNPS.

	Z22.2
	The [Employer / Client / Purchaser] is solely responsible for and indemnifies the [Contractor / Consultant / Supplier] or any other person against any and all claims or liabilities which the [Contractor / Consultant / Supplier] or any person may incur arising out of or resulting from nuclear damage, as defined in Act 47 of 1999, subject to the provisions of section 30(6) of Act 47 of 1999, 

	Z22.3
	The [Employer / Client / Purchaser] waives all rights of recourse and, should there be a nuclear liability claim, will request that its insurers waive all/its rights of subrogation against the [Contractor / Consultant / Supplier] or any other person, arising from the aforesaid, subject to the provisions of section 30(6) of Act 47 of 1999, 

	Z22.4
	The protection afforded by the provisions hereof remains in effect until the KNPS is permanently decommissioned.

	
	

	Z23
	Termination for Business Rescue

	Z23.1
	Add to [core clause / clause] [90.1 / 90.2 / 91.1]: “or had a business rescue / judicial management order granted against it”.

	
	

	Z24 
	Multiple currencies

Where Secondary Option X3 has been selected, add an additional clause X3.3. 

	Z24.1 
	Where payment is required in currencies other than the currency of this contract and the [Employer / Client / Purchaser] has hedged the foreign currency exposure, the [Contractor / Consultant / Supplier] is liable for all the [Employer / Client / Purchaser] costs arising out of a request by the [Contractor / Consultant / Supplier] to modify or cancel forward cover made.

	
	

	Z25
	Aggregate Liability for Penalties and Termination

	Z25.1
	If the limits for accumulated damages or other penalties are not otherwise stated in this contract, the total aggregate liability is limited to 7% of the offered total of the Prices when this contract came into existence.

	Z25.2
	If the amount due for accumulated damages or other penalties reaches the limits stated in this contract, without further notification of default, the [Employer / Client / Purchaser] may terminate the [Contractor / Consultant / Supplier]’s obligation to Provide the [Works / Services / Service / Goods and Services / Goods].

	Z25.3
	If the [Contractor / Consultant / Supplier]’s obligation to Provide the [Works / Services / Service / Goods and Services / Goods] is terminated for this reason, the procedure and amount due on termination are those intended as if the [Employer / Client / Purchaser] has terminated for a reason due to the [Contractor / Consultant / Supplier]’s default.

	
	

	Z26
	Panel / Enabling / Framework Contracts/Agreements and Orders

	Z26.1
	If this contract forms part of a panel of contracts between the [Employer / Client / Purchaser] and several consultants, contractors and/or suppliers, the [Employer / Client / Purchaser] has the right to add, replace or remove a consultant, contractor or supplier to/from the panel and issue or retract orders when deemed appropriate owing to, for example, changing circumstances, need, expansion or reduction of scope, segregation of duties, obsolescence, better value in terms of time, cost or quality, competency, capacity, performance, default and/or reasons for termination.

	Z26.2
	Orders issued (under panel, enabling, framework, term or similar contracts or agreements) are at the discretion of the [Employer / Client / Purchaser] and on an as-and-when-required basis over a set term without necessarily committing to any quantum of [works / services / goods and services / goods] prior to the issue of an order.

	Z26.3
	Subject to and unless already and sufficiently provided for in the standard conditions of contract in this contract:

	Z26.3.1
	Add the following identified and defined terms:

(1) A Task is work within the [works / services / goods and services / goods] which the [Employer / Client / Purchaser / Project Manager / Service Manager / Employer’s Agent / Supply Manager] may from time to time, but before the [Completion Date / end of the service period / end of the period of supply], instruct the [Contractor / Consultant / Supplier] to carry out within a stated period of time.

(2) Task Completion is when the [Contractor / Consultant / Supplier] has done all that is in the Task / which the Task Order requires him to do by the Task Completion Date, and corrected Defects which would have prevented the [Employer / Client / Purchaser] or [Others / others] from using the [works / services / Affected Property / goods and services / goods] and [Others / others] from doing their work.

(3) Task Completion Date is the date for completion stated in the Task Order unless later changed in accordance with this contract.

(4) A Task Order is the [Employer / Client / Purchaser / Service Manager / Employer’s Agent / Supply Manager]’s instruction to carry out a Task.

(5) A [Task Schedule / Task Order programme / Price Schedule] is the [task schedule / task order programme / Price Schedule] unless later changed in accordance with the contract.

	Z26.3.2
	Add the following to the interpretation and the law clauses 12:

Each condition of this contract applies to each Task and Task Order, with the necessary amendments to give practical effect to such conditions. When there is a conflict between the terms of the contract, and the terms of the Task Order, the terms of the contract will prevail, irrespective of whether the Parties have accepted the Task Order.

	Z26.3.3
	Add the following clauses for providing the [works / services / goods and services / goods]:

A Task Order includes

· a detailed description of the work and other requirements in the Task, including any additional [Scope / Works Information / Services Information / Goods Information],

· a priced list of items of work in the Task in which items taken from the [Task Schedule / Task Order programme / Price Schedule] are identified,

· the starting and completion dates for the Task,

· the amount of delay damages for late completion of the Task and

· the total of the Prices for the Task.

The [Employer / Client / Purchaser / Project Manager / Service Manager / Employer’s Agent / Supply Manager] consults the [Contractor / Consultant / Supplier] about the contents of a Task Order before he issues it.

The [Contractor / Consultant / Supplier] does not start any work until he has received the Task Order, and does the work so that Task Completion is on or before the Task Completion Date. No Task Order is issued after the [Completion Date / end of the service period / end of the period of supply].

	Z26.3.4
	Add the following compensation events:

An instruction to carry out a Task is not a compensation event. The following are compensation events.

(1) The [Employer / Client / Purchaser/ Project Manager / Service Manager / Employer’s Agent / Supply Manager] [issues / gives] an instruction changing a Task Order. If the effect of a compensation event which is an instruction changing a Task Order is to reduce the Prices, the Prices are reduced.

(2) The [Contractor / Consultant / Supplier] receives the Task Order after the starting date stated in the Task Order.

(3) The [Employer / Client / Purchaser] does not provide the right of access to the [Affected Property / site / information] in accordance with the latest accepted Task Order programme.

(4) The [Employer / Client / Purchaser] does not provide something which he is to provide as stated in the [Work Information / Service Information / Goods Information] in accordance with the latest accepted [Task Schedule / Task Order programme / Price Schedule].

(5) The [Employer / Client / Purchaser] or [Others / others] do not work in accordance with the latest accepted [Task Schedule / Task Order programme / Price Schedule] or within the conditions stated in the [Work Information / Service Information /Goods Information].

(6) An event which

· stops the [Contractor / Consultant / Supplier] completing a Task or

· stops the [Contractor / Consultant / Supplier] completing a Task by the Task Completion Date,

and which

· neither Party could prevent,

· an experienced [contractor / consultant / supplier] would have judged at the date of issue of the Task Order to have such a small chance of occurring that it would have been unreasonable for him to have allowed for it and

· is not one of the other compensation events stated in this contract.

(7) A Task Completion Date is later than the [Completion Date / end of the service period / end of the period of supply].

(8) The [Employer / Client / Purchaser] corrects mistakes in the [Task Schedule / Task Order programme / Price Schedule] which arise from an ambiguity or inconsistency in or between the documents which are part of this contract. Each such correction is a compensation event.

	Z26.3.5
	Add the following to quotations for compensation events clauses:

The cost of preparing quotations for compensation events is not included in the assessment of compensation events.

	
	

	Z27
	Adjudicator's appointment for Dispute Resolution

	Z27.1
	If this contract does not otherwise include a procedure for dispute resolution by an adjudicator, the Parties follow the procedure for dispute resolution described in Option W1 in other NEC conditions of contract including the changes indicated below.

	Z27.2
	Change clause [W1.2(3) / 94.2(3) / 93.2(2)] as follows (the underlined and deleted words reflect the changes to standard NEC3 clauses):

	
	“If the Adjudicator is not identified in the Contract Data or if the Adjudicator resigns or is unable to act, the Parties choose a new adjudicator jointly as follows:

· In the notification of the dispute, the Party notifying the dispute nominates three potential adjudicators.

· Within a week of the date of receiving the notification of the dispute, the other Party either accepts one of the nominated adjudicators contained in the notification of the dispute or nominates three further potential adjudicators for consideration.

If the Parties have not chosen an adjudicator within two weeks of the notification of the dispute, either Party may ask the Adjudicator nominating body to choose one. The Adjudicator nominating body chooses an adjudicator. The chosen adjudicator becomes the Adjudicator. 

Within one week of the Adjudicator being chosen, the Party referring the dispute issues a draft of the Form of Agreement and Contract Data as part of the Adjudicator’s Contract for the Adjudicator and Parties to finalise and sign. 

The referral information and any more information from a Party to be considered by the Adjudicator is provided not more than four weeks after the Adjudicator has accepted his or her appointment, irrespective of:

· whether the Parties or the Adjudicator nominating body chose the Adjudicator, or 

the date the Adjudicator is chosen, or the Adjudicator’s Contract is signed.”

	
	

	Z28

	Price adjustments for inflation and volatile commodities

	If price adjustments are applicable to this contract for inflation or if Secondary Option X1 has been selected and for the purposes of this Z-clause, the following definitions apply:

	Base Date
	means the base date, 

	Volatile Commodities
	means those commodities, such as Photovoltaic Plant (PV) components, which are easily impacted by the international market, including due to war, natural and other disasters, resulting in production and logistical delays and disruption,

	Z28.1
	For Volatile Commodities, price adjustment for inflation will be applied from the Base Date to the [Completion Date / end of the service period / end of the term of the contract].

	Z28.2
	For commodities that are not Volatile Commodities, price adjustment for inflation will be applied after sixteen months from the base date.

	Z28.3
	The Latest Index all commodities will be the latest available index published on or after the delivery date of the commodities and before the date a related payment is certified.

	Z28.4
	The Latest Index for [works / services / goods], excluding all commodities, will be the latest available index published in the month of when a payment is certified. 

	Z28.5
	The value to which price adjustment for inflation will be applied will be 85% of the total of the Prices at the Contract Date, excluding all commodities, with 15% deemed fixed and firm.

	
	

	Z29
	Substituting Retention Deductions for Retention Bond

	If retention is applicable to this contract or Secondary Option X16 has been selected, add [a Clause X16.3 in ECC or as a sentence to Clause 50.6 in ECSC]:

	Z29.1
	Alternatively, if the [Employer] agrees, the [Contractor] gives the [Employer] a retention bond, provided by a bank or insurer which the [Employer] has accepted, for the amount at least equal to the retention percentage multiplied by the offered total of the Prices at the Contract Date and in the form set out by the [Employer]. A reason for not accepting the bank or insurer is that its commercial position is not strong enough to carry the bondIf the cumulative changes to the Prices for compensation events is more than an increase of 10% of the offered total of the Prices at the Contract Date, the Contractor gives to the Employer a replacement retention bond for an amount increased by the retention percentage multiplied by the cumulative changes to the Prices for compensation events. Amounts are retained in the assessments made to the extent required, if a retention bond or replacement retention bond is not provided or sufficient in value. The retention bond is returned by the Employer after the Defects Certificate has been issued. 

	
	

	Z30
	Leveraging trade and similar agreements

	For the purposes of this Z-clause, the following definitions apply:

	Free Trade Agreements 
	means any bilateral or multilateral special agreements in place with partnering countries or trade blocks, whereby the terms of trade, preferential tariffs and/or percentage of duties that will be imposed are determined for the sake of mutual trade benefit and/or reducing import cost.

	Protocols and Processes
	means, for products to satisfy the Rules of Origin or to be confirmed as Products originating from the EU, the manufacturer must produce certificates of origin or movement, and/or an invoice declaration or approved exporter registration number endorsement on a commercial invoice, such as:

· a EUR1 Certificate also referred to as EUR.1 document or EUR.1 movement certificate for goods with a value exceeding EURO 6,000, or

· an invoice declaration, with approved exporter status, indicating the origin of goods, which would suffice where the value of the goods are not exceeding EURO 6,000, 

and furnish these to authorities, such as the importer or clearing agent who will in turn present the documents to the South African Revenue Services to realise the benefit of allowing importers in specific countries to import products at a reduced, or sometimes zero, rate of customs duty, under Free Trade Agreements between South Africa and other partner countries on the agreement list.

	Products originating from the EU
	means, for South African imports, any product which is:

· wholly obtained in a particular beneficial country, that is, all components and manufacturing (including labour) originate from the EU country with not even the smallest addition or input from any other country,

· manufactured in the EU country using non-originating materials, provided that such materials have undergone sufficient working or processing by complying with the product specific Rules of Origin, with the value of all the non-originating materials used not exceeding a certain percentage of the ex-works price of the product,

· produced using non-originating materials, but these do not have the same HS classification (e.g. chapter level, heading level or sub-heading level) as the final product, that is, there is a change in tariff classification, or

given its essential characteristics or properties in the last production process carried out in the EU country.

	Rules of Origin
	means any one or more criteria agreed to in the Free Trade Agreement to qualify for preferential treatment due to a manufacturer meeting and a product satisfying some conditions as laid down in the Free Trade Agreement, the Protocols and Processes, for example, for Products originating from the EU. 

	Z30.1
	The Parties follow Protocols and Processes and produce, source or provide information and documents to ensure the intended benefits of Free Trade Agreements and similar agreements, such as for [Equipment, Plant, and Materials / material / Goods / Services] which are Products originating from the EU.

	
	

	Z31
	Implementing and monitoring stability enablers

	Z31.1
	The Parties endeavour to implement or monitor stability enablers for the [Site / Affected Property / community / industry] as far as is practically possible including:

· community engagements,

· employment of those who otherwise would be unemployed solely as a result of the change in contractor, consultant or supplier providing the [works / services / goods],

· comparable conditions of employment and related benefits amongst other contractor, consultant or supplier and subcontractor staff, and

timeous payments for labour and subcontracting.

	Z31.2
	Where the [Scope / Works Information / Services Information / Goods Information] references the Escrow agreement or specifies that it is applicable:

	Z31.2.1
	The [Contractor / Consultant / Supplier] places in Escrow with Plinth Accounting (Pty) Ltd, within seven (7) days of release, any new versions or enhancements of the source code of any [Contractor / Consultant / Supplier] owned software used for the Wage Bureau project, including but not limited to Symplexity Wage Bureau, Symplexity Pay Bureau, TDS software, including upgrades and updates, used for storing or processing the [Employer / Client / Purchaser]’s Data, and any associated materials and documentation as required to maintain or enhance the [Contractor / Consultant / Supplier] owned software. 

	Z31.2.2
	The [Contractor / Consultant / Supplier] places in Escrow within seven (7) days of release, any new versions of the source-code of any [Employer / Client / Purchaser] software, for the Wage Bureau Portal and its data, including upgrades and updates used for storing or processing [Employer / Client / Purchaser]’s Warehouse Data, and any associated materials and documentation as required to maintain or enhance the Wage Bureau Portal.

	Z31.2.3
	The [Contractor / Consultant / Supplier] provides the [Employer / Client / Purchaser], within seven (7) days of release, any new versions and enhancements of the [Employer / Client / Purchaser]’s Wage Bureau Portal Software, including upgrades and updates used for storing or processing [Employer / Client / Purchaser] Warehouse Data from the Wage Bureau Portal, and any associated materials, and documentation as required to maintain or enhance the Wage Bureau Portal Software.

	Z31.2.4
	Upon [Completion / end of the service period / end of the term of the contract] or termination, the [Contractor / Consultant / Supplier] provides the [Employer / Client / Purchaser] within 7 (seven) days, with a copy of the data as well as source code of the Wage Bureau Portal Software, including upgrades, updates and enhancements used for storing or processing [Employer / Client / Purchaser]’s Warehouse Data, and any associated materials and documentation as required to maintain or enhance the [Employer / Client / Purchaser]’s software.

	
	


	Amendments to the Core Clauses 

	Z32 
	Interpretation of the law 

	Z32.1 
	Add to core clause 12.3: 
Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, the Service Manager, the Supervisor, or the Adjudicator does not constitute a waiver of rights and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing. 

	
	

	Z33 
	Providing the Service: 

	Z33.1 
	Delete core clause 20.1 and replace with the following: 
The Contractor provides the Service in accordance with the Service Information and warrants that the results of the Service, when complete, shall be fit for their intended purpose. 

	
	

	Amendment to the Secondary Option Clauses 

	Z34 
	Limitation of liability: 

	Z34.1 
	Insert the following new clause as Option X18.6: 
The Employer's liability to the Contractor for the Contractor's indirect or consequential loss is limited to R0.00 

	Z34.2 
	Notwithstanding any other clause in this contract, any proceeds received from any insurances or any proceeds which would have been received from any insurances but for the conduct of the Contractor shall be excluded from the calculation of the limitations of liability listed in the contract.

	
	

	Z35 
	Employer’s Step-in rights 

	Z35.1 
	If the Contractor defaults by failing to comply with his obligations and fails to remedy such default within 2 weeks of the notification of the default by the Service Manager, the Employer, without prejudice to his other rights, powers and remedies under the contract, may remedy the default either himself or procure a third party (including any subcontractor or supplier of the Contractor) to do so on his behalf. The reasonable costs of such remedial works shall be borne by the Contractor 

	Z35.2 
	The Contractor co-operates with the Employer and facilitates and permits the use of all required information, materials and other matter (including but not limited to documents and all other drawings, CAD materials, data, software, models, plans, designs, programs, diagrams, evaluations, materials, specifications, schedules, reports, calculations, manuals or other documents or recorded information (electronic or otherwise) which have been or are at any time prepared by or on behalf of the Contractor under the contract or otherwise for and/or in connection with the works) and generally does all things required by the Service Manager to achieve this end. 

	
	

	
	


Annexure A: One-in-ten-year-return weather data obtained from SA Weather Bureau for Ermelo station

If any one of these weather measurements recorded within a calendar month, before the Completion Date for the whole of the Services and at the place stated in this Contract Data is shown to be more adverse than the amount stated below then the Contractor may notify a compensation event.

ERMELO WO (2015-2024)
Coordinates: -26.4977, 29.983800000000

Altitude: 1774m

	
	One-in-ten-year-return

	Month
	Cumulative rainfall (mm)
	Number of days with rain more than 10mm
	Number of days with min air temp < 0 °C
	Number of days with snow lying at 08:00 CAT

	January  
	258.2
	8
	0
	No Data

	February 
	208
	7
	0
	No Data

	March    
	141.6
	4
	0
	No Data

	April    
	162
	8
	0
	No Data

	May      
	31.8
	1
	1
	No Data

	June     
	26
	1
	5
	No Data

	July     
	7.4
	0
	9
	No Data

	August   
	24.8
	1
	3
	No Data

	September
	42.8
	2
	1
	No Data

	October  
	107
	4
	1
	No Data

	November 
	166.6
	5
	0
	No Data

	December 
	292.2
	11
	0
	No Data


Only the difference between the more adverse recorded weather and the equivalent measurement given above is taken into account in assessing a compensation event.
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