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MUTUAL NON-DISCLOSURE AGREEMENT

1. Preamble
The Parties as identified herein are engaged in

discussions relating to their potential collaboration in
the Field as likewise described therein; are by virtue

thereof are required to disclose Confidential

Information to one another, and have agreed to do so
subject to the terms and conditions as set out in this

agreement.

2. Definitions

1.1.
used in this agreement, shall have the
following meanings:

The following words and/or phrases, when

. “Confidential Information” shall mean all

scientific, technical, business, financial, past,

present or future research, development,
business activities, products, services and

technical knowledge or marketing information

, Whether inside or outside the Field, which

one party (the “Disclosing Party”) discloses 3.

to the other party (the “Receiving Party”) in
connection with the discussions, and either

3.1.

3.1.1.

has been identified in writing as confidential
or is of such a nature (or has been disclosed

in such a way) that it should be obvious to the

Receiving Party that it constitutes

Confidential Information. (Without limiting the

generality of the aforegoing, “Confidential
Information” shall include any information
that falls within the definition of ‘Personal

Information’
. “Disclosing Party” shall mean the Party

disclosing Confidential Information under this

agreement;

. “Disclosing Purpose” shall mean, as pertains

to any particular joint opportunity(ies) in the

Field, the discussions held or to be held

between the Parties regarding their possible
collaboration and future working relationship

with regards to any such opportunity(ies);

. “Effective Date’ shall mean the date of the

commencement of this agreement which
would be a bid award date”;

. “Notice” shall mean a written document

addressed by one Party to the other and
either delivered by hand; sent per registered
post or telefaxed to the addresses as
indicated herein”;

. “Personal Information” means any

information that falls within the definition of
‘Personal Information’ as defined in the
Protection of Personal Information Act, No 4
of 2013 (“POPI”);

. “Receiving Party” shall mean the Party

receiving Confidential Information under this
agreement;

“Responsible Party” means a public or
private body or any other person which, alone
or in conjunction with others, determines the
purpose of and means for processing
personal information, as defined in POPI.

Obligation of Confidentiality

The Receiving Party undertakes and agrees:
to use the Disclosing Party‘s Confidential
Information only to give effect to the
Disclosing Purpose;

. to hold in strict confidence and not to

publish or disclose to any unauthorised
third parties any of the Confidential
Information of the Disclosing Party without
the prior written consent of the Disclosing
Party;

. to use the same degree of care (and in any

event not less than reasonable care) to
safeguard the confidentiality of the
Disclosing Party’s Confidential Information
that it uses to protect its own information of
like kind;

. to limit any disclosure of such Confidential

Information only to those of its employees
and professional advisors who have a
specific need —to- know to access such
Confidential Information and either entered
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into a written agreement which impose, or
are otherwise bound by the same
restrictions as those imposed upon it by
virtue of this agreement;

. not to disclose or reveal to any third party,

whomsoever, either the fact that
discussions or negotiations are taking, or
have taken, place between the Parties; the
content of any such discussions, or other
facts relating to the Disclosing Purpose;

. on termination of this agreement, to act with

the Disclosing Party’s Confidential
Information in accordance with a Notice
delivered to it by the Disclosing Party, and if
no such Notice is delivered to the Recipient,
to destroy the Disclosing Party’s
Confidential Information in a similar manner
to which it would destroy its own
Confidential Information.

4. Protection of Personal Information
4.1. The Party(ies) undertake(s) to:-

4.1.1.

41.7.

comply with the provisions of POPI as well
as all applicable legislation as amended or
substituted from time to time;

. treat all Personal Information strictly as

defined within the parameters of POPI;

. process Personal Information only in

accordance with the consent it was obtained
for, for the purpose agreed, any lawful and
reasonable written instructions received
from the applicable Responsible Party and
as permitted by law;

. process Personal Information in compliance

with the requirements of all applicable laws;

. secure the integrity and confidentiality of

any Personal Information in its possession
or under its control by taking appropriate,
reasonable technical and organisational
measures to prevent loss, damage,
unauthorised destruction, access, use,
disclosure or any other unlawful processing
of Personal Information;

. not transfer any Personal Information to any

third party in a foreign country unless such
transfer complies with the relevant
provisions of POPI regarding transborder
information flows; and

not retain any Personal Information for
longer than is necessary for achieving the
purpose in terms of this Agreement or in
fulfilment of any other lawful requirement.

4.2.

4.21

4.2.2.

4.2.3.

4.2.4.

4.2.5.

4.2.6.

4.2.7.

4.2.8.

4.2.9.

4.3.

4.4,
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The Party(ies) undertake(s) to ensure that all
reasonable measures are taken to:

. identify reasonably foreseeable internal and
external risks to the Personal Information in
its possession or under its control;
establish and maintain appropriate security
safeguards against the identified risks;
regularly verify that the security safeguards
are effectively implemented;

ensure that the security safeguards are
continually updated in response to new
risks or deficiencies in previously
implemented safeguards;

provide immediate notification to the
Responsible Party if a breach in information
security or any other applicable security
safeguard occurs; provide immediate
notification to the Responsible Party where
there are reasonable grounds to believe that
the Personal Information has been accessed
or acquired by any unauthorised person;
remedy any breach of a security safeguard
in the shortest reasonable time and provide
the Responsible Party with the details of the
breach and, if applicable, the reasonable
measures implemented to address the
security safeguard breach;

provide immediate notification to the
Responsible Party where either party has, or
reasonably suspects that, Personal
Information has been processed outside of
the purpose agreed to or consented to;
provide the Responsible Party, upon
request, with all information of any nature
whatsoever relating to the processing of the
Personal Information for the purpose in
terms of this Agreement and any applicable
law; and

notify the CSIR, if lawful, of receipt of any
request for access to Personal Information,
in its possession and relating to the CSIR.
The CSIR reserves the right to inspect the
Personal Information processing operations,
as well as the technical and organisational
information security measures employed by
the contracting Party to ensure compliance
with the provisions of clause 4.

The provisions of clause 4 shall survive the
termination of this Agreement, regardless of
cause, in perpetuity.

Exclusions
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5.1. The Receiving Party recognises that this
agreement is not intended to restrict use or
disclosure of any portion of the Disclosing
Party’s Confidential Information which:

5.1.1. is as at the Effective Date, or later, made
known to the public or otherwise enters the
public domain through no default by the
Receiving Party of its obligations under this
Agreement;

5.1.2. it can show was in its possession prior to
the earliest disclosure by the Disclosing
Party, as evidenced by written documents in
its files;

5.1.3. is rightfully received by it from a third
party having no obligation of confidentiality to
the Disclosing Party;

5.1.4. is independently developed by the
Receiving Party by a person(s) who did not
have access to the Confidential Information of
the Disclosing Party;

5.1.5. is disclosed by the Receiving Party after
receipt of written permission from the
Disclosing Party; or

5.1.6. itis requested or required by subpoena,
court order, or similar process to disclose,
provided that, in such an event, it will provide
the Disclosing Party with prompt written
notice of such request(s) so that the latter
may seek an appropriate protective order
and/or waive the Receiving Party’s
compliance with the provisions of this
agreement.

6. Ownership and Provision of Information

6.1. The Disclosing Party shall retain ownership of
all its Confidential Information as disclosed
hereunder.

6.2. Nothing contained in this agreement or in any
disclosures made hereunder shall create or
imply, or be construed as to grant to the
Receiving Party any license or other rights in
or to the Confidential Information and/or any
intellectual property rights attached thereto,
or act as a waiver of any rights that the
Disclosing Party may have to prevent
infringement or misappropriation of any
patents, patent applications, trademarks,
copyright, trade secrets, know-how or other
intellectual property rights owned or
controlled by the Disclosing Party as at the
Effective Date.

6.3. The Disclosing Party provides the
Confidential Information "as is" and
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accordingly no disclosure thereof by it
hereunder shall constitute any representation,
warranty, assurance, guarantee or
inducement by such Disclosing Party with
respect to infringement of patents or other
rights of third parties, nor is any warranty or
representation as to the accuracy,
completeness, or technical or scientific
quality of any of the Disclosing Party’s
Confidential Information provided hereunder.
(For the avoidance of doubt it is stated
expressly that the Disclosing Party neither
makes, nor have made, any representation or
warranty as to the merchantability or fitness
for a particular purpose of any Confidential
Information disclosed hereunder).

7. Term of Obligation

7.1. The Parties’ obligations concerning non-
disclosure of Confidential Information
contained in the above clauses shall
commence on the Effective Date and shall
continue for five (5) years from the date of
each disclosure, unless otherwise agreed
between the parties in writing, where after
such obligations shall forthwith terminate.

8. No Violation

8.1. Each party represents that its compliance
with the provisions of this agreement will not
violate any duty which such party may have
towards any third party, including obligations
concerning the provision of services to
others, confidentiality of information and
assignment of inventions, ideas, patents or
copyright.

9. Breach

9.1. It is acknowledged that the breach of this
agreement by the Receiving Party would
cause the Disclosing Party irreparable injury
not compensable in monetary damages alone.
Accordingly, in the event of a breach, or a
threat of a breach, the Disclosing Party, in
addition to its other remedies, is entitled to a
restraining order, preliminary injunction or
similar relief so as to specifically enforce the
terms of this agreement or prevent, cure or
reduce the adverse effects of the breach.

10. DOMICILIUM CITANDI ET EXECUTANDI
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10.1. The Parties hereto respectively choose as
their domicilium citandi et executandi for all
purposes of, and in connection with this
agreement, the physical addresses and
contact details stated herein.

11. Notices

11.1 Any Notice to be given hereunder shall be
given in writing and may be given either
personally or may be sent by post or facsimile
and addressed to the relevant party at its
domicilium citandi et executandi address as
chosen herein. Any notice given by post shall
be deemed to have been served on the expiry
of 7 (seven) working days after same is
posted by recorded delivery post or air mail.
Any notice delivered personally or sent by
facsimile shall be deemed to have been
served at the time of delivery or sending.

12. Governing Law and Jurisdiction

12.1. This agreement will be governed and
construed by the laws of the Republic of
South Africa and the Parties hereby submit to
the exclusive jurisdiction of the South African
courts to hear any dispute arising therefrom
which the Parties are unable to settle
amicably.

13. General

13.1.  This agreement comprises the entire
agreement between the parties concerning the
subject matter and supersedes all prior oral
and written agreements between them.

13.2. No waiver, alteration or cancellation of any
of the provisions of the Agreement shall be
binding unless made in writing and signed by
the party to be bound.

13.3.  The parties hereby warrant that the
officials signing this agreement have the
power to do so on behalf of the parties.

13.4. No public announcement, such as a media
release, or disclosure beyond those
disclosures authorised for Confidential
Information hereunder may be made by either
party concerning this agreement without the
prior written approval of the other party.

13.5. Neither party is, by virtue of this
agreement, authorised to use the name,
logo(s) or trademarks of the other in
connection with any advertising, publicity,
marketing or promotional materials

13.6.
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or activities, or for any other purpose
whatsoever, without the prior written consent
of the other party. For purposes of this clause,
it is also recognised that, under the provisions
of section 15 (1) of the Merchandise Marks
Act, Act No 17 of 1941 of the Republic of
South Africa, the use of the abbreviation of
the name of the Council for Scientific and
Industrial Research, "WNNR" and CSIR, is
prohibited in connection with any trade,
business, profession or occupation or in
connection with a trade mark, mark or trade
description applied to goods, other than with
the consent of the CSIR.

Both Parties shall remain free to use, in
the normal course of its business, its general
knowledge, skills and experience incurred
before, during or after the discussions
envisaged hereunder. (To this end, it is also
recorded that nothing in this Agreement shall
be construed as constituting an exclusive
arrangement between the parties and both
Parties shall remain free to explore market
opportunities in the Field, unless otherwise
agreed to in writing in a subsequent
agreement.)
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ANNEXURE L: MUTUAL NDA

14. Parties to the NDA

THE CSIR, a statutory council, duly established under Act 46 of 1988,
and

The Bidder

limited liability duly incorporated under the applicable laws of the Republic of South Africa
herein represented DY ..o e e in his/her
L0220 = o714V =T
and he/she being duly authorised thereto.

15. Contact Details for Purposes of Clause 10:

15.1. The CSIR
Physical Address:
Meiring Naude Road
Brummeria
Pretoria
0002

Postal Address:
PO BOX 395
Pretoria

0001

Email: Tender@csir.co.za

© CSIR 2017
Version: July 2017


mailto:Tender@csir.co.za

CSIR MUTUAL NDA 2017

PRYSICAl AQAreSS: ...t e s

P oSt Al AQArESS: ..o e

! 0 = | S

16. Signature (Bidder): ........ccoiiii

OF ..., AT IN THE PRESENCE OF THE
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