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[bookmark: _Toc26245588][bookmark: _Toc26250766][bookmark: _Toc26776506][bookmark: _Toc26777457][bookmark: _Toc371953542][bookmark: _Toc384113305][bookmark: _Toc384113603][bookmark: _Toc384113643][bookmark: _Toc384114302][bookmark: _Toc384114468][bookmark: _Toc83034898]PARTIES
The Parties to this Agreement are:
The Development Bank of Southern Africa Limited, a development funding institution, reconstituted and incorporated in terms of section 2 of the Development Bank of Southern Africa Act, 1997 (“DBSA”) with its principal place of business situated at 1258 Lever Road, Headway Hill, Midrand; and 
[bookmark: _Hlk65751685][bookmark: _Hlk65746322][INSERT COMPANY DETAILS], a company duly registered in accordance with the Company Laws of the Republic of South Africa with registration number:  [insert] duly represented by [insert], (“Service Provider”) with its principal place of business situated at [insert].
The Parties agree as follows.
[bookmark: _Toc484319362][bookmark: _Toc26245589][bookmark: _Toc26250767][bookmark: _Toc26776507][bookmark: _Toc26777458][bookmark: _Toc371953543][bookmark: _Toc384113306][bookmark: _Toc384113604][bookmark: _Toc384113644][bookmark: _Toc384114303][bookmark: _Toc384114469][bookmark: _Toc83034899]INTERPRETATION
The headings to the clauses, schedules and annexures of this Agreement are for reference purposes only and shall in no way govern or affect the interpretation of nor modify nor amplify the terms of this Agreement nor any clause, schedule or annexure hereof.
Unless the context dictates otherwise, the words and expressions set forth below shall bear the following meanings and cognate expressions shall bear corresponding meanings:
“Agreement” means this Service Level Agreement and any Schedules attached hereto;
“Business Day” means any day other than a Saturday, Sunday or official public holiday;
"Department" means the Department of Mineral Resources and Energy of the Republic of South Africa;
“Deliverables” means the specific deliverables to be delivered by the Service Provider as part of the Services, fully described in Annexure B;
“Effective Date” means ______, notwithstanding the Signature Date;
“End Date” means ______, unless terminated earlier in accordance with this Agreement;
“Fees” means the amounts payable by the DBSA to the Service Provider for the Services rendered, calculated in accordance with the fee structure as provided in Annexure A;
[bookmark: _Ref306718043]"IPP Office" means the Independent Power Producers Office established under the Memorandum of Agreement between the Department of Mineral Resources and Energy, National Treasury and the Development Bank of Southern Africa or its successor in title;
 “Parties” means the DBSA for the ultimate benefit of the IPP Office and the Service Provider and Party means, as the context requires, any one of them;
“Personal Information” shall have the meaning ascribed to it in Chapter 1 of POPI;
“POPI” shall mean the Protection of Personal Information Act, No 4 of 2013, as amended from time to time, including any regulations and/or code of conduct made under the Act; 
“Processing” shall have the meaning ascribed to it in Chapter 1 of POPI, “Process” or “Processed” shall have similar meanings;
“Record” shall have the meaning ascribed to it in Chapter 1 of POPI;
“Services” means the Services including the service levels in respect of the Services to be rendered by the Service Provider to the DBSA on behalf of the IPP Office, as more fully described in Annexure B;
“Signature Date” means the date of the last signature to this Agreement;
“Term” has the meaning ascribed to it in clause 4; and
“VAT” means the Value Added Tax payable in terms of the Value Added Tax Act 89 of 1991 as amended from time to time.
Any reference in this Agreement to:
“clause” is, subject to any contrary indication, construed as a reference to a clause of this Agreement;
“law” is construed as any law including common law, statute, constitution, decree, judgment, treaty, regulation, directive, by-law, order or any other measure of any government, local government, statutory or regulatory body or court having the force of law; and
“person” is construed as a reference to any natural or juristic person, firm, company, corporation, government, state, agency or organ of a state, association, trust or partnership (whether or not having separate legal personality).
Unless inconsistent with the context or save where the contrary is expressly indicated:
if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it appears only in this interpretation clause, effect shall be given to it as if it were a substantive provision of this Agreement;
any number of days prescribed in this Agreement excludes the first day and includes the last day; and any relevant action or notice may be validly done or given on the last day, unless the last day falls on a day which is not a Business Day, in which case the last day shall be the next succeeding Business Day;
if the day for payment of any amount or performance of any obligation falls on a day which is not a Business Day, that day will be the next Business Day;
any reference to legislation is to that legislation as at the Signature Date, as amended or replaced from time to time;
any reference in this Agreement to this Agreement or any other agreement or document shall be construed as a reference to this Agreement or, as the case may be, such other agreement, instrument or document as same may have been, or may from time to time be, amended, varied, novated, ceded, delegated, supplemented or replaced;
no provision of this Agreement constitutes a stipulation for the benefit of any person who is not a Party to this Agreement;
a reference to a Party includes that Party’s successors-in-title and permitted assigns;
the words “including” and “in particular” are without limitation;
any one gender includes the `other genders;
a natural person includes an artificial person and vice versa; and
the singular includes the plural and vice versa.
The schedules to this Agreement form an integral part hereof and words and expressions defined in this Agreement shall bear, unless the context otherwise requires, the same meaning in such schedules.  To the extent that there is any conflict between the schedules to this Agreement and the provisions of this Agreement, the provisions of this Agreement shall prevail.
Where any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the same meaning as ascribed to it for all purposes in terms of this Agreement, notwithstanding that that term has not been defined in this interpretation clause.
The rule of interpretation that, in the event of ambiguity, the contract must be interpreted against the party responsible for the drafting of the contract does not apply.
The termination of this Agreement does not affect those of its provisions which expressly provide that they will operate after termination, or which must continue to have effect after termination, or which must by implication continue to have effect after termination.
Where figures are referred to in numerals and in words, if there is any conflict between the two, the words shall prevail.
[bookmark: _Toc371953544][bookmark: _Toc384113307][bookmark: _Toc384113605][bookmark: _Toc384113645][bookmark: _Toc384114304][bookmark: _Toc384114470][bookmark: _Toc83034900]INTRODUCTION
[bookmark: _Toc362257419][bookmark: _Toc371953545][bookmark: _Toc384113308][bookmark: _Toc384113606][bookmark: _Toc384113646][bookmark: _Toc384114305][bookmark: _Toc384114471]The DBSA issued [insert] for procurement of the Service Provider to render security services at the IPP Office.
The Service Provider was the successful bidder under [insert] and is appointed to perform the Services.
All submissions by the Service Provider, inter alia relating to the Service Provider’s technical competence and broad based black economic empowerment (“BBBEE”) rating, are regarded as material warranties and representations by the Service Provider which prompted the entry into this Agreement.
[bookmark: _Toc83034901]DURATION
[bookmark: _Ref371327231]Notwithstanding the Signature Date, this Agreement shall commence on the Effective Date and shall, subject to termination in terms of clause 19, terminate on the End Date, unless the Parties agree in writing to an extension of this Agreement (“Term”).
[bookmark: _Toc384113309][bookmark: _Toc384113607][bookmark: _Toc384113647][bookmark: _Toc384114306][bookmark: _Toc384114472][bookmark: _Toc83034902]APPOINTMENT OF THE SERVICE PROVIDER
The DBSA hereby appoints the Service Provider to perform the Services for the IPP Office.
The Service Provider hereby accepts the appointment to perform the Services.
[bookmark: _Toc315245589][bookmark: _Toc362257421][bookmark: _Toc371953546][bookmark: _Toc384113310][bookmark: _Toc384113608][bookmark: _Toc384113648][bookmark: _Toc384114307][bookmark: _Toc384114473][bookmark: _Toc83034903]SERVICE LEVELS AND STANDARDS
The Service Provider shall execute the Services in accordance with Annexure B.
In executing the Services, the Service Provider shall: 
carry out all its obligations in terms of this Agreement in a professional manner with due care, skill and diligence, in accordance with generally accepted professional techniques and practices, and, in doing so, employ appropriate technology;
always act to support and safeguard the legitimate interests of the DBSA and the IPP Office in any dealings with third parties; 
keep and maintain accurate, adequate and systematic accounts and records in respect of the activities, in such form and detail as the DBSA and the IPP Office may reasonably request, provided that the Service Provider shall retain such accounts and records for a minimum period of 3 (three) years after the End Date;
be solely responsible for the administration of its own business affairs;
conduct itself in a professional manner;
perform all Services promptly and without delay;
not engage in any conduct which is calculated to bring either the DBSA and/or the IPP Office, or any third parties with which the DBSA and/or the IPP Office has dealings, into disrepute; and
ensure that any employees, agents or subcontractors of the Service Provider who enter the premises of the DBSA and the IPP Office adhere to the safety standards, policies and procedures of the DBSA and the IPP Office.
[bookmark: _Toc315245592][bookmark: _Toc362257424][bookmark: _Toc371953547][bookmark: _Toc384113311][bookmark: _Toc384113609][bookmark: _Toc384113649][bookmark: _Toc384114308][bookmark: _Toc384114474][bookmark: _Toc83034904]FEES AND PAYMENTS
Fees and expenses
The Service Provider shall be paid such Fees as stated in Annexure A for the Services rendered.
The Fees payable to the Service Provider for the Services shall be the maximum amount payable to the Service Provider, except as provided in clause 7.1.3 or where expressly agreed to in writing by the DBSA.
[bookmark: _Ref371327507]The Service Provider shall, in addition to the Fees payable, and subject to the DBSA’s prior written approval, be reimbursed for such expenses properly incurred in rendering the Services as set out in Annexure A.
Payment of Fees based on Performance 
The Service Provider shall invoice the DBSA monthly in arrears for the Services rendered.
The invoice submitted must contain, if applicable, the following information:
the date and number of the invoice;
the period of the invoice; 
the name of the Service Provider; 
the name of the debtor (IPPO c/o the DBSA); 
the VAT number of the Service Provider;
the VAT number of the DBSA; and
0. the banking details of the Service Provider.
0. The Service Provider shall invoice the IPP Office c/o the DBSA on a monthly basis, which invoice shall be submitted to the IPP Office, within 5 (five) business days after month end either via electronic mail or hand delivery.  All monthly invoices shall be submitted with a statement of accounts that indicates all previous invoices and payments made, received and the outstanding invoices to date.
The DBSA shall, process and settle the invoice received within 30 (thirty) calendar days from receipt.
Payment of the Fees shall be subject to satisfactory performance by the Service Provider, as assessed by the IPP Office c/o the DBSA.
The Service Provider acknowledges that the DBSA will not be in a position to make any payments to the Service Provider until such time as the Service Provider has provided the IPP Office and DBSA with all such documents as are reasonably required by the DBSA in order to facilitate payment, and undertakes to supply all such documents timeously, including but not limited to:
proof of the Service Provider’s banking details;
the Service Provider’s broad based black economic empowerment certificate;
valid tax clearance certificate; and
duly completed supplier information forms.
[bookmark: _Toc309810605][bookmark: _Toc314573536][bookmark: _Toc315245604][bookmark: _Ref316992817][bookmark: _Toc362257422][bookmark: _Toc371953548][bookmark: _Toc384113312][bookmark: _Toc384113610][bookmark: _Toc384113650][bookmark: _Toc384114309][bookmark: _Toc384114475][bookmark: _Toc315245590][bookmark: _Toc83034905]RELATIONSHIP BETWEEN THE PARTIES
It is recorded that this Agreement shall not create an employment contract or employer-employee relationship between the Parties.
The relationship between the Parties is that of independent contracting parties and in the circumstances shall not imply any partnership, nor shall it constitute any Party to be the agent or authorised representative of another Party.
The Service Provider shall not be entitled to bind or attempt to bind the DBSA or the IPP Office or the DBSA, to represent or attempt to represent the DBSA or the IPP Office, nor to portray to any other third party that it has the authority to bind and/or represent the DBSA or the IPP Office or to confer any obligation on the DBSA or the IPP Office. 
[bookmark: _Toc371953549][bookmark: _Toc384113313][bookmark: _Toc384113611][bookmark: _Toc384113651][bookmark: _Toc384114310][bookmark: _Toc384114476][bookmark: _Toc83034906]CO-OPERATION, SUPPORT AND REPORTING
The Parties and the IPP Office shall periodically exchange views and furnish all such information as may be reasonably requested by the other Party, regarding the performance of the Parties respective obligations and other related matters to the purposes and objectives of the Services.
Notwithstanding the a foregoing, the Service Provider shall comply from time to time with any reporting requests by the IPP Office.
The Service Provider shall:
co-operate in absolute good faith, comply with and accurately and timeously adhere to all reasonable requests of the IPP Office.
[bookmark: _Ref129148061]permit the DBSA or the IPP Office to inspect and/or audit accounts and records and other documents relating to this Agreement and the performance and management of the Services;
[bookmark: _Ref371329059]participate and co-operate fully in the confidential surveys that may be conducted from time to time either by the DBSA and/or the DBSA, or a third party appointed by the DBSA, provided that Service Provider’s information made available for such purposes shall remain confidential, and the DBSA shall seek the Service Provider’s prior written consent before using any such information for promotional purposes.
The Parties undertake at all times to do all such things, perform all such actions and take all such steps and to procure the doing of all such things, the performance of all such actions and the taking of all such steps as may be open to them and necessary for or incidental to the putting into effect or maintenance of the terms, conditions and/or import of this Agreement.
[bookmark: _Toc314573523][bookmark: _Toc315245594][bookmark: _Toc362257426][bookmark: _Toc371953550][bookmark: _Toc384113314][bookmark: _Toc384113612][bookmark: _Toc384113652][bookmark: _Toc384114311][bookmark: _Toc384114477][bookmark: _Toc83034907]SUBCONTRACTING
The Service Provider may employ subcontractors for the execution of any portion of its obligations under this Agreement only with written consent of the DBSA and the IPP Office.  Such subcontracting shall not relieve the Service Provider of its obligations under this Agreement and the Service Provider shall remain liable for any acts or omissions of such subcontractors.  The Service Provider shall further ensure that all sub-contractors perform in terms of all applicable provisions of this Agreement.
DBSA on request of the IPP Office, shall have the right during the continued duration of this Agreement to direct the Service Provider to replace such sub-contractor upon 14 (fourteen) days written notice if the sub-contractor’s performance is materially deficient, or good faith doubts exist concerning the sub-contractor’s ability to render future performance because of inter alia changes in the ownership, management, or the financial condition of the sub-contractor
[bookmark: _Toc83034908]CONFLICT OF INTERESTS
The Service Provider shall maintain, at all times, the highest degree of good faith towards the DBSA and the IPP Office and shall not engage, either directly or indirectly, during this Agreement, in any business or activities, which would be in conflict with the activities assigned to it in terms of this Agreement.
In the event of a conflict of interest arising, the Service Provider undertakes to immediately advise the DBSA and the IPP Office of same, upon which advice the DBSA shall, in its sole and absolute discretion, decide whether to proceed with the Agreement or to terminate it forthwith.  Failure by the Service Provider to immediately advise the DBSA and the IPP Office of any conflict of interest shall amount to a material breach of the Agreement and shall entitle the DBSA to terminate the Agreement forthwith.
[bookmark: _Toc314573525][bookmark: _Toc315245595][bookmark: _Ref316128777][bookmark: _Toc362257427][bookmark: _Toc371953551][bookmark: _Toc384113315][bookmark: _Toc384113613][bookmark: _Toc384113653][bookmark: _Toc384114312][bookmark: _Toc384114478][bookmark: _Toc83034909]INSURANCE
12.1.	The Service Provider shall, for the continued duration of this Agreement, have and maintain sufficient insurance to cover its obligations and liabilities under this Agreement.  The Service Provider shall provide the DBSA with a certificate of existence of such insurance.
12.2.	The terms of any insurance or the amount of cover shall not relieve the Service Provider of any liabilities under this Agreement.
12.3.	If the Service Provider or its agents, including subcontractors or employees are involved in any occurrence which to their knowledge may give rise to a claim under any insurance policy effected by the DBSA, the Service Provider shall without delay:
12.3.1.	notify the DBSA of the circumstances giving rise to such occurrence, the nature of the occurrence and the estimate of any loss or damage which may be suffered as a result of such occurrence; and
12.3.2.	provide the DBSA and its insurance brokers with any assistance reasonably required to formulate its claim.
[bookmark: _Ref435539915][bookmark: _Toc83034910]INTELLECTUAL PROPERTY
[bookmark: _Ref283734559]For the purpose of this clause 13, “Intellectual Property” means any trademarks, all patents and generally all other registered and unregistered trademarks, service marks, copyright, designs, and applications for any of the aforegoing in any part of the world, any know-how and trade secrets, and all data, information and knowledge of whatever nature relating to the Services, owned or controlled by the Department and the IPP Office, including technical information, production data, drawings, specifications, engineering and scientific information, manufacturing and tooling information, testing and quality control procedures, secret processes, marketing and application information, and all other proprietary or confidential information relating to the Services.
The DBSA on behalf of the IPP Office grants the Service Provider a non-exclusive, royalty-free right to use the Intellectual Property solely for the purposes of fulfilling its obligations to provide the Services to the IPP Office.
The right to use as envisaged in clause 13.1 does not place any limitation on the rights of the Department and the IPP Office and does not limit the Department’s and the IPP Office's right of use of the Intellectual Property or future right of use of the Intellectual Property.
The Service Provider shall, not later than upon termination or expiration of this Agreement, immediately cease to use and promptly return to the Department and the IPP Office any and all documentation, materials and Intellectual Property owned by the Department and the IPP Office.
The Service Provider acknowledges that the Department and the IPP Office is the sole proprietor of the Intellectual Property and acknowledges that the use thereof inured for the benefit of the IPP Office.
Any and all intellectual property owned, developed or acquired by a Party prior to the Effective Date shall remain the sole and exclusive property of the Party who is the lawful proprietor thereof, and any and all rights of the Parties in terms of this Agreement shall be subject to the other Party’s intellectual property rights.
Any intellectual property generated by the Service Provider for the use of the Department and the IPP Office in terms of this Agreement shall become the Intellectual Property of the DBSA on behalf of the IPP Office upon payment by the DBSA of the Fees for the month or months in which that intellectual property was developed.
[bookmark: _Ref331603273][bookmark: _Toc362257428][bookmark: _Toc371953552][bookmark: _Toc384113316][bookmark: _Toc384113614][bookmark: _Toc384113654][bookmark: _Toc384114313][bookmark: _Toc384114479][bookmark: _Ref315183220][bookmark: _Toc315245597][bookmark: _Toc83034911]CONFIDENTIALITY
[bookmark: _Toc309240122][bookmark: _Toc314573531][bookmark: _Toc315245599]Subject to clause 14.3 below, each Party undertakes to keep confidential and not to disclose to any third party, save as may be required in law (including by the rules of any securities exchange on which the shares of either of the Parties may be listed, where applicable) or permitted in terms of this Agreement, the nature, content or existence of this Agreement and any and all information given by a Party to the other Party pursuant to this Agreement.
[bookmark: _Ref154372198]No announcements of any nature whatsoever will be made by or on behalf of a Party relating to this Agreement without the prior written consent of the other Party, save for any announcement or other statement required to be made in terms of the provisions of any law, in which event the Party obliged to make such statement will first consult with the other Party to enable them in good faith to attempt to agree the content of such announcement, which (unless agreed) must go no further than is required in terms of such law or rules.  This will not apply to a Party wishing to respond to the other Party which has made an announcement of some nature in breach of this clause 14.2.
[bookmark: _Ref154371919]This clause 14 shall not apply to any disclosure made by a Party to its professional advisors or consultants, provided that they have agreed to the same confidentiality undertakings, or to any judicial or arbitral tribunal or officer, in connection with any matter relating to this Agreement or arising out of it.
The Service Provider shall ensure that all its agents, including but not limited to subcontractors or third parties, are made aware prior to the disclosure of any part of the Confidential Information that the same is confidential and that they owe a duty of confidence to the DBSA and the IPP Office as contained in this Agreement.  In addition, the Service Provider shall ensure that each agent that is not an employee of the Service Provider with access to Confidential Information shall sign an agreement acknowledging the duty of confidence (“Confidentiality and Non-disclosure Agreement”) in the form prescribed in Annexure D to the Agreement.  The Service Provider shall at all times remain liable for any actions of such Agents that would constitute a breach of this Agreement.
[bookmark: _Toc54265073][bookmark: _Toc54698310][bookmark: _Toc362257429][bookmark: _Toc371953553][bookmark: _Toc384113317][bookmark: _Toc384113615][bookmark: _Toc384113655][bookmark: _Toc384114314][bookmark: _Toc384114480][bookmark: _Ref464203957][bookmark: _Ref54265741][bookmark: _Toc83034912]PERSONAL INFORMATION
The Parties acknowledge their respective obligations under POPI.  Where either Party receives any Personal Information from the other Party (“the disclosing Party”) it shall:
process such Personal Information only with the knowledge and authorisation of the disclosing Party;
not disclose Personal Information to any third parties without the written consent of the disclosing Party and the IPP Office unless required by law;
have due regard to generally accepted information security practices and procedures which may apply generally or be required in terms of specific industry or professional rules and regulations;
notify the disclosing Party and the IPP Office immediately where there are reasonable grounds to believe that Personal Information has been accessed or acquired by any unauthorised person;
establish and maintain security measures as set out in Annexure C to secure the integrity and confidentiality of Personal Information in its possession or under its control by taking appropriate, reasonable technical and organisational measures to prevent loss of, damage to, or unauthorised destruction of Personal Information and unlawful access to, or processing of, Personal Information and shall take reasonable measures to:
identify all reasonably foreseeable internal and external risks to Personal Information in its possession or under its control;
establish and maintain appropriate safeguards against the risks identified;
regularly verify that the safeguards are effectively implemented; and
ensure that the safeguards are continually updated in response to new risks or deficiencies in previously implemented safeguards.
The Service Provider expressly acknowledges, agrees and consents that the DBSA and the IPP Office holds and Processes its Personal Information for compliance and business-related purposes including but not limited to FICA, procurement, tax, payment and sanction compliance checks and Record keeping related to the procurement process, service delivery, payment and/or project implementation Records.  
The Service Provider warrants that were it has supplied the IPP Office and DBSA with third party Personal Information, including information of any shareholder, director, employee, agent or sub-contractor that it has the necessary authorisations to do so.  
The Service Provider’s failure to comply with this clause shall constitute a material breach of this Agreement. In such event, the IPP Office through the DBSA may terminate this Agreement, effective immediately, upon written notice to the Service Provider, without further liability, or obligation, to the Service Provider. 
Notwithstanding any other provision in this Agreement, the Service Provider indemnifies the DBSA, the IPP Office and the Department against any losses, damages, liabilities, deficiencies, actions, judgments, interests, awards, penalties, fines, costs or expenses, of whatever kind, incurred or suffered by the DBSA, the IPP Office and the Department its employees, representatives and/or agents, as a result of the Service Provider’s warranties in this clause or its failure to comply with its statutory obligations contained in POPI.
[bookmark: _Ref54793233][bookmark: _Toc83034913]REPRESENTATIONS AND WARRANTIES
[bookmark: _Ref136141835]Each Party represents and warrants to the other Party that:
It has the legal capacity and, if applicable, has taken all necessary corporate action required to empower and authorise it to enter into this Agreement;
This Agreement constitutes an agreement valid and binding on it and enforceable against it in accordance with its terms;
The execution of this Agreement and the performance of its obligations hereunder does not and shall not:
contravene any law or regulation to which it is subject;
contravene any provision of its constitutional documents, if applicable; or
conflict with or constitute a breach of any of the provisions of any other agreement, obligation, restriction or undertaking which is binding on it;
to the best of its knowledge and belief, it is not aware of the existence of any fact or circumstance that may impair its ability to comply with all of its obligations in terms of this Agreement;
it is entering into this Agreement as principal (and not as agent or in any other capacity);
the natural person who signs and executes this Agreement on its behalf is validly and duly authorised to do so;
no other party is acting as a fiduciary for it; and
it is not relying upon any statement or representation by or on behalf of the other Party, except those expressly set forth in this Agreement.
The Service Provider warrants that all information and representations regarding itself made or disclosed in any procurement documents which preceded and/or gave rise to this Agreement, are and shall for the duration of this Agreement remain both true and correct.
Each of the representations and warranties given by the Parties in terms of clause 16 shall:
be a separate warranty and will in no way be limited or restricted by inference from the terms of any other warranty or by any other words in this Agreement;
continue and remain in force notwithstanding the completion of any or all the transactions contemplated in this Agreement; and
prima facie be deemed to be material and to be a material representation inducing the DBSA to enter into this Agreement.
[bookmark: _Toc315183040][bookmark: _Toc315190458][bookmark: _Toc315183041][bookmark: _Toc315190459][bookmark: _Toc315245601][bookmark: _Toc362257430][bookmark: _Toc371953554][bookmark: _Toc384113318][bookmark: _Toc384113616][bookmark: _Toc384113656][bookmark: _Toc384114315][bookmark: _Toc384114481][bookmark: _Toc83034914]BREACH
In the event of either Party (the “Defaulting Party”) failing to comply with its obligations in terms of this Agreement, for which no specific remedy has been provided, the other Party (the “Aggrieved Party”) may, by written notice addressed to the Defaulting Party, require the Defaulting Party to remedy its breach within 15 (fifteen) business days of the date of such notice.  If the Defaulting Party fails to remedy its breach within the aforesaid period, the Aggrieved Party may, without prejudice to any rights it may otherwise have against the defaulting Party, either:
claim specific performance of the obligations of the Defaulting Party, in terms of this Agreement; or
where such breach is material, cancel this Agreement and recover damages for breach of contract, from the defaulting Party. 
[bookmark: _Ref371953442][bookmark: _Toc371953555][bookmark: _Toc384113319][bookmark: _Toc384113617][bookmark: _Toc384113657][bookmark: _Toc384114316][bookmark: _Toc384114482][bookmark: _Toc83034915]DISPUTE RESOLUTION
[bookmark: _Ref331669533][bookmark: _Toc362257432]Any dispute arising out of or relating to this Agreement concerning the interpretation of the terms and conditions of this Agreement or of compliance by any Party with the terms/conditions of this Agreement which is not resolved amicably through consultations or negotiations shall, subject to the other provisions of this Agreement, be settled by arbitration in terms of the arbitration laws for the time being in force in the Republic of South Africa; provided that a claim by the DBSA and or the IPP Office for the repayment of any monies due under this Agreement shall not be regarded as a dispute for the purpose of this clause and neither Party shall therefore be obliged to refer such a claim to arbitration.
In case of arbitration, a tribunal shall be composed of one arbitrator who shall be appointed by the Parties by agreement or failing such agreement within 5 (five) Business Days after the date on which the arbitration is requested by a Party, by the Arbitration Foundation of Southern Africa, who shall, in appointing such arbitrator, have regard to the qualifications and experience of the appointee in relation to the nature of the dispute over which he/she has to adjudicate.  In case the arbitrator resigns or becomes unable to act, a successor shall be appointed in the same manner as herein prescribed for the appointment of the original arbitrator and the successor shall have all the powers and duties of his/her predecessor.
Unless otherwise expressly agreed to in writing by the Parties:
the arbitration proceedings shall be held at Midrand;
[bookmark: _DV_C403][bookmark: _Toc268509314]the arbitration shall be conducted mutatis mutandis in accordance with the provisions of the Superior Courts Act (10 of 2013), the rules made in terms of that Act and the practice of the division of the High Court referred to in clause 24 and/or such other rules as may be agreed upon by the Parties;
the arbitrator, may, if he/she deems appropriate, conduct the arbitration in an informal and summary manner and without requiring pleadings or discovery of documents and without observing the rules of evidence.  The proceedings shall be confidential and neither the Parties nor the arbitrator shall disclose to third parties any information regarding the proceedings, the award, or settlement terms unless the Parties otherwise agree in writing; and
the costs of arbitration shall be costs in the cause.
After the institution of arbitration proceedings the tribunal may proceed with the arbitration notwithstanding any failure, neglect or refusal of either Party to comply with the provisions hereof or to take part or to continue to take part in the arbitration proceedings.  The arbitrator shall within 30 (thirty) days of the termination of the proceedings render a final and binding written award including an award for specific performance, an interdict, damages or a penalty or otherwise as he or she in his or her sole discretion may deem fit and appropriate and to deal as he or she deems fit with the question of costs, including, if applicable, costs on the attorney and client scale, or own client scale, and his or her own fees and furnish the Parties with written reasons for his/her judgment.  Any award made by the arbitrator may be made an order of any court to whose jurisdiction the Parties are subject on application to such court by any Party to the dispute, after due notice to the other Party.
The Provisions of this clause:
constitute an irrevocable consent by each Party to any proceedings in terms hereof and no Party shall be entitled to withdraw therefrom or claim any such proceedings that it is not bound by such provisions; and
are severable from the rest of the Agreement and shall remain in effect despite the termination of or invalidity for any reason of this agreement.
Nothing in this clause 18 will preclude either Party from obtaining immediate relief on an urgent basis from a court of competent jurisdiction, pending the decision of the arbitrator.
[bookmark: _Toc371953556][bookmark: _Toc384113320][bookmark: _Toc384113618][bookmark: _Toc384113658][bookmark: _Toc384114317][bookmark: _Toc384114483][bookmark: _Ref435514746][bookmark: _Toc83034916]TERMINATION
[bookmark: _Ref315171704][bookmark: _Ref435709666]The DBSA may, in its sole discretion, on not less than 30 (thirty) days written notice of termination to the Service Provider, terminate the provision of any Services, should:
the Service Provider fail to remedy a failure in the performance of the Services, within 15 (fifteen) business days of receipt of such notice, or within such further period as the DBSA may approve, in writing;
the Service Provider breach its duty of care to the IPP Office;
the Service Provider fail, in the absence of any review or appeal proceedings, to comply with any final decision reached as a result of any legal or arbitration proceedings;
the Service Provider commits an act of insolvency or is placed under a provisional or final winding-up or judicial management order, business rescue, makes an assignment for the benefit of creditors, or fails to satisfy or take steps to have set aside any judgment taken against it within 7 (seven) business days after such judgment has come to its notice;
as a result of force majeure, the Service Provider be unable to perform a material portion of the Services for a continuous period of not less than 60 (sixty) business days; and
the Service Provider, in the judgment of the DBSA has engaged in corrupt or fraudulent practices in competing for or in executing the Agreement.
Should the IPP Office through the DBSA terminate this Agreement pursuant to clause 19.1, the IPP Office shall be liable for the payment of all outstanding fees and disbursements payable to the Service Provider, as at the date of such termination.
In addition to the right to terminate set out in clause 19.1, DBSA reserves the right to terminate this agreement for any reason whatsoever by giving the Service Provider 30 (thirty) days written notice to that effect.
[bookmark: _Toc215913173][bookmark: _Toc308501682][bookmark: _Toc312050842][bookmark: _Toc315014596][bookmark: _Toc315245596][bookmark: _Toc362257433][bookmark: _Toc371953557][bookmark: _Toc384113321][bookmark: _Toc384113619][bookmark: _Toc384113659][bookmark: _Toc384114318][bookmark: _Toc384114484][bookmark: _Toc83034917]INDEMNIFICATION
The Service Provider shall keep the DBSA and the IPP Office, both during and after this Agreement, indemnified against all indirect, consequential, special or direct losses, damages, expenses, costs and claims (“Losses”), including, but not limited to, legal fees and expenses, suffered by the DBSA, or any third party, where such loss, damage, expense or cost is the result of any wrongful action or omission, negligence or breach of any contract by the Service Provider.
The DBSA and the IPP Office shall not be liable for any Losses incurred by the Service Provider as a result of any conduct whatsoever including any Losses incurred by the Service Provider as a result of any unnecessary or irrelevant work done by the Service Provider, including work done after an extension.
[bookmark: _Toc371953558][bookmark: _Toc384113322][bookmark: _Toc384113620][bookmark: _Toc384113660][bookmark: _Toc384114319][bookmark: _Toc384114485][bookmark: _Toc83034918]MISCELLANEOUS
This Agreement is the whole agreement between the Parties in regard to its subject matter.
No addition to or variation or consensual cancellation of this Agreement, including this clause, has effect unless in writing and signed by the Parties.
No indulgence by a Party to another Party, or failure strictly to enforce the terms of this Agreement, is to be construed as a waiver or be capable of founding an estoppel.
The Parties undertake to do everything reasonable in their power necessary for or incidental to the effectiveness and performance of this Agreement.
Save as is specifically provided in this Agreement, the Service Provider is not entitled to cede any of its rights or delegate any of its obligations under this Agreement without the prior written consent of the DBSA and the IPP Office.
Any illegal or unenforceable provision of this Agreement may be severed and the remaining provisions of this Agreement continue in force.
Each Party will bear and pay its own legal costs and expenses of and incidental to the negotiation, drafting, preparation and implementation of this Agreement.
[bookmark: _Toc384113323][bookmark: _Toc384113621][bookmark: _Toc384113661][bookmark: _Toc384114320][bookmark: _Toc384114486][bookmark: _Toc83034919]NOTICES AND DOMICILIA
Notices and addresses
Notices
Any notice, consent, approval or other communication in connection with this Agreement (“Notice”) will be in writing in English.
[bookmark: _Ref299978553]Addresses
[bookmark: _Ref299978501]Each Party chooses the physical address, fax number and/or email address corresponding to its name below as the address to which any Notice must be sent.
[bookmark: _Ref384025789]DBSA:
[bookmark: Text27]Physical address:	1258 Lever Road
Headway Hill
Midrand
1685
Tel number:	+27 11 313 3911
[bookmark: Text28]Fax number:	+27 11 313 3086
Email address:	claimadmin@dbsa.org
Attention:	Group Executive:  Project Preparation  and General Legal Counsel; and
Service Provider:
Physical address: 	[Insert]
Tel number:	[Insert]
Fax number:	[Insert]
Email address:	[Insert]
Attention:	[Insert]
Any Party may by Notice to the other Party change its address and/or the person, if any, for whose attention any Notice must be marked in clause 22.3.
Effective on receipt
Any Notice takes effect when received by the recipient (or on any later date specified in the Notice) and, unless the contrary is proved, is deemed to be received:
on the day of delivery, if delivered by hand to a responsible person at the recipient’s physical address in clause 22.1.2.  If delivery is not on a Business Day, or is after ordinary business hours on a Business Day, the Notice is deemed to be received on the Business Day after the date of delivery;
on the first Business Day after the date of transmission, if sent by fax to the recipient’s fax number in clause 22.1.2; and
on the Business Day on which an acknowledgement of receipt is issued by the recipient, if sent by email to the recipient’s email address in clause 22.1.2.
Despite anything to the contrary in this Agreement, a Notice actually received by a Party is effective even though it was not sent, or delivered, or sent and delivered to its address in clause 22.1.2, unless otherwise provided in this Agreement.
[bookmark: _Ref369253729]Service of legal process
21.3.1 Each Party chooses its physical address referred to in clause 22.1.2 as its address at which legal process and other documents in legal proceedings in connection with this Agreement may be served (domicilium citandi et executandi).
21.3.2 Any Party may by Notice to the other Party change its address at which legal process and other documents in legal proceedings in connection with this Agreement may be served to another physical address in South Africa.
[bookmark: _Toc371953560][bookmark: _Toc384113324][bookmark: _Toc384113622][bookmark: _Toc384113662][bookmark: _Toc384114321][bookmark: _Toc384114487][bookmark: _Toc83034920]APPLICABLE LAW 
This Agreement is governed by South African law.
[bookmark: _Toc371953561][bookmark: _Toc384113325][bookmark: _Toc384113623][bookmark: _Toc384113663][bookmark: _Toc384114322][bookmark: _Toc384114488][bookmark: _Ref37946633][bookmark: _Ref37946661][bookmark: _Ref57381227][bookmark: _Toc83034921]JURISDICTION
The Parties unconditionally consent and submit to the non-exclusive jurisdiction of the High Court of South Africa (Gauteng Local Division, Johannesburg) in regard to all matters arising from this Agreement.


Signed at __________________ on the __________ day of ___________________________ 2021

For and on behalf of
Development Bank of Southern Africa Limited


____________________________
Name:
Capacity: 
Who warrants authority



Signed at __________________ on the __________ day of ___________________________ 2021

For and on behalf of
[Insert Name of the Service Provider]


____________________________
Name:
Capacity: 
Who warrants authority

[bookmark: _Toc384048634][bookmark: _Toc384113326][bookmark: _Toc384113624][bookmark: _Toc384113664][bookmark: _Toc384113787][bookmark: _Toc384114323][bookmark: _Toc384114489][bookmark: _Toc83034922]Annexure A – Fees and Expenses
FEES AND EXPENSES
1. [bookmark: _Toc384048635][bookmark: _Toc384113327][bookmark: _Toc384113625][bookmark: _Toc384113665][bookmark: _Toc384113788][bookmark: _Toc384114324][bookmark: _Toc384114490]FEES
The total Fees and expenses payable to the Service Provider by the DBSA on behalf of the IPP Office for Services rendered under this Agreement will not exceed R[Insert] ([Insert] only) inclusive of VAT as set out in Table A below. 
The Fees and expenses are made up as follows:
	TABLE A:  FEES PER DELIVERABLE

	NO
	DELIVARABLE
	FEES 
(Including VAT)

	1
	
	

	2
	
	

	3
	
	

	4
	
	

	5
	
	

	6
	
	

	7
	
	

	8
	
	

	9
	
	

	SUB-TOTAL
	

	VAT@15%
	

	TOTAL
	



The Fees payable to the Service Provider are calculated on an hourly basis per resource as set out in Table B.
	TABLE B:  FEES PER RESOURCE

	NO
	RESOURCE
	FEES 
(Including VAT)

	1
	
	

	2
	
	

	3
	
	

	4
	
	

	5
	
	

	6
	
	

	TOTAL
	



1. [bookmark: _Toc384048637][bookmark: _Toc384113329][bookmark: _Toc384113627][bookmark: _Toc384113667][bookmark: _Toc384113790][bookmark: _Toc384114326][bookmark: _Toc384114492]DETAILS OF SERVICE PROVIDER
The Service Provider Bank nominates the following bank account for payment of all Fees and Expenses:
Bank:		[insert]
Branch Name:		[insert]
Branch Code:		[insert]
Account Number:		[insert]
Account Name:		[insert]
The Service Provider represents and warrants to the DBSA and the IPP Office that the details of the bank accounts contained in this Schedule are correct, and hereby indemnifies the DBSA and the IPP Office against any loss, damage or cost which Service Provider may incur or suffer as a result of such bank account details being incorrect.


[bookmark: _Toc384048638][bookmark: _Toc83034923]Annexure B – Scope of Services
SCOPE OF SERVICES
1. [bookmark: _Toc384048639][bookmark: _Toc384113330][bookmark: _Toc384113628][bookmark: _Toc384113668][bookmark: _Toc384113791][bookmark: _Toc384114327][bookmark: _Toc384114493]SERVICES AND DELIVERABLES
3. The Service Provider has been appointed to [insert].  The Services include[insert]:
The Service Provider acknowledges that time is of the essence in the completion of the Services and undertakes to complete all Services by [insert].
The Deliverables to be delivered by the Service Provider as part of the Services are:
	TABLE A:  DELIVERABLES

	No
	Deliverable
	Description
	Delivery Date

	1
	
	
	

	
	
	
	

	2
	
	
	

	
	
	
	

	3
	
	
	

	
	
	
	

	4
	
	
	

	5
	
	
	

	6
	
	
	

	7
	
	
	


[bookmark: _Toc384048640][bookmark: _Toc384113331][bookmark: _Toc384113629][bookmark: _Toc384113669][bookmark: _Toc384113792][bookmark: _Toc384114328][bookmark: _Toc384114494]CHANGE MANAGEMENT
[bookmark: _Ref152117513]During the period of this Agreement, the IPP Office or the Service Provider (“Requestor”) can make written suggestions for amendments or additions to the Services or Deliverables. 
Either Party will advise the Requestor within 14 (fourteen) days or such other period as mutually agreed within the said 14 (fourteen) days whether the amendment is possible and what effect it will have on this Agreement. Requests for changes must be sufficiently detailed to enable the other Party to assess, ascertain and evaluate the impact of the requested change on the charges, timetable or any other aspect of the Agreement and the Parties agree to work together to consider, and if appropriate, seek to agree on any changes. 
Unless otherwise agreed, until a change is agreed in writing, all Parties will continue to act in accordance with the latest signed version of the Agreement, as the case may be.
Once agreement has been reached regarding the required amendments, the Parties shall amend the Agreement.  No change will be affected before agreement has been reached in writing and signed by both Parties. 


[bookmark: _Toc54699571][bookmark: _Hlk44334462][bookmark: _Toc83034924]Annexure C - Technical and Organisational Security Measures
[bookmark: _Toc52813809][bookmark: _Toc22678964][bookmark: _Ref22677204][bookmark: _Ref22677192]TECHNICAL AND ORGANISATIONAL SECURITY MEASURES
1. The Service Provider must apply the following technical and organisational measures in its dealing with Personal Information:
1.1 People, awareness and training
1.1.1 employees with access to the Personal Information to sign a non-disclosure agreement; and
1.1.2 regular awareness training on POPIA for all employees with access to the Personal Information.
1.2 Organisation control
1.2.1 internal data privacy policies and procedures which comply with requirements of POPIA; and
1.2.2 data privacy is implemented and audited on compliance on an annual basis.
1.3 Physical security to Personal Information
1.3.1 access control and visitor management systems implemented for all visitors/guests;
1.3.2 CCTV surveillance to protect restricted area; and
1.3.3 locked cabinets for where paper files are stored.
1.4 Security to Personal Information
1.4.1 encryption;
1.4.2 2 Factor Authentication;
1.4.3 anti-virus protection;
1.4.4 e-mails are automatically scanned by anti-virus and anti-spam software; and
1.4.5 firewalls.
1.5 Access control to Personal Information
1.5.1 employees are given access on a need to know basis; and
1.5.2 access logging and control to Personal Information.
1.6 Subcontractors
1.6.1 only with written approval of DBSA; and
1.6.2 all subcontractors to be advised of responsibility to comply with all the technical security measure in this Schedule.








[bookmark: _Toc83034925]Annexure D – Confidentiality and Non-Disclosure Agreement – for signature by subcontractors and agents of the Service Provider


CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT


between


Development Bank of Southern Africa Limited


and



[insert party 2]


1. [bookmark: _Toc222802685][bookmark: _Toc243740960][bookmark: _Toc321998050][bookmark: _Toc384117971][bookmark: _Toc384118024][bookmark: _Toc384118729][bookmark: _Ref51997970]PARTIES
4.1. The Parties to this Agreement are:
4.1.1. The Development Bank of Southern Africa Limited, reconstituted and incorporated in terms of section 2 of the Development Bank of Southern Africa Act, 1997 (“DBSA”); and 
4.1.2. [insert party 2] (insert “defined term”).
4.2. The Parties agree as follows.
5. [bookmark: _Ref223346633][bookmark: _Toc258394999][bookmark: _Toc321998051][bookmark: _Toc384117972][bookmark: _Toc384118025][bookmark: _Toc384118730]INTERPRETATION
5.1. The headings to the clauses, schedules and annexures of this Agreement are for reference purposes only and shall in no way govern or affect the interpretation of nor modify nor amplify the terms of this Agreement nor any clause, schedule or annexure hereof.
5.2. Unless the context dictates otherwise, the words and expressions set forth below shall bear the following meanings and cognate expressions shall bear corresponding meanings:
5.2.1. “Agreement” means this confidentiality and non-disclosure agreement;
5.2.2. “Confidential Information” means all and any information or data in whatever form (including in oral, written, electronic and visual form) relating to the Disclosing Party and the Proposed Services which by its nature or content is identifiable as, or could reasonably be expected to be, confidential and/or proprietary to the Disclosing Party;
5.2.3. “Disclosing Party” means the Party who disclosed the Confidential Information;
5.2.4. “Exclusions” means the circumstances in which the undertakings given by the Receiving Party in this Agreement are not applicable, as described in clauses 7.3.1 to 7.3.4 below;
5.2.5. "IPP Office" means the Independent Power Producers Office established under the Memorandum of Agreement between the Department of Mineral Resources and Energy, National Treasury and the Development Bank of Southern Africa or its successor in title;
5.2.6. “Parties” means the parties to this Agreement being [insert] and the DBSA for and on behalf of the IPP Office and for the ultimate benefit of the IPP Office and “Party” shall refer to either one as the context may require;
5.2.7. “Permitted Disclosees” means:
5.2.7.1. any Representatives of the Parties who are directly concerned with any investigation in relation to the Proposed Services; and
5.2.7.2. any other person to whom the Parties disclose Confidential Information with the prior written consent of the other Party;
5.2.8. “Permitted Purpose” means the consideration, evaluation and negotiation of the Proposed Services;
5.2.9. “Proposed Services” means the [insert a description of the project];
5.2.10. “Receiving Party” means the Party to whom the Confidential Information is disclosed;
5.2.11. “Representatives” means, in relation to any person, its directors, officers, employees and professional advisers;
5.2.12. “Signature Date” means the date of signature of this Agreement by the Party last signing; and
5.2.13. “South Africa” means the Republic of South Africa.
5.3. In this Agreement:
5.3.1. clause headings and the heading of the Agreement are for convenience only and are not to be used in its interpretation;
5.3.2. an expression which denotes:
5.3.2.1. any gender includes the other genders;
5.3.2.2. a natural person includes a juristic person and vice versa;
5.3.2.3. the singular includes the plural and vice versa;
5.3.2.4. a Party includes a reference to that Party’s successors in title and assigns allowed at law; and
5.3.2.5. a reference to a consecutive series of two or more clauses is deemed to be inclusive of both the first and last mentioned clauses.
5.4. Any reference in this Agreement to:
5.4.1. “business hours” shall be construed as being the hours between 08h30 and 17h00 on any business day.  Any reference to time shall be based upon South African Standard Time;
5.4.2. “days” shall be construed as calendar days unless qualified by the word “business”, in which instance a “business day” will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of South Africa from time to time;
5.4.3. “laws” means all constitutions; statutes; regulations; by-laws; codes; ordinances; decrees; rules; judicial, arbitral, administrative, ministerial, departmental or regulatory judgements, orders, decisions, rulings, or awards; policies; voluntary restraints; guidelines; directives; compliance notices; abatement notices; agreements with, requirements of, or instructions by any Governmental Body; and the common law, and “law” shall have a similar meaning and
5.4.4. “person” means any person, company, close corporation, trust, partnership or other entity whether or not having separate legal personality.
5.5. The words “include” and “including” mean “include without limitation” and “including without limitation”.  The use of the words “include” and “including” followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it.
5.6. Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in this clause 2 or elsewhere in this Agreement, shall be given effect to as if it were a substantive provision in the body of the Agreement.
5.7. Words and expressions defined in any clause shall, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement.
5.8. Unless otherwise provided, defined terms appearing in this Agreement in title case shall be given their meaning as defined, while the same terms appearing in lower case shall be interpreted in accordance with their plain English meaning.
5.9. A reference to any statutory enactment shall be construed as a reference to that enactment as at the Signature Date and as amended or substituted from time to time.
5.10. Unless specifically otherwise provided, any number of days prescribed shall be determined by excluding the first and including the last day or, where the last day falls on a day that is not a business day, the next succeeding business day.
5.11. If the due date for performance of any obligation in terms of this Agreement is a day which is not a business day then (unless otherwise stipulated) the due date for performance of the relevant obligation shall be the immediately preceding business day.
5.12. Where figures are referred to in numerals and in words, and there is any conflict between the two, the words shall prevail, unless the context indicates a contrary intention.
5.13. The rule of construction that this Agreement shall be interpreted against the Party responsible for the drafting of this Agreement, shall not apply.
5.14. No provision of this Agreement shall (unless otherwise stipulated) constitute a stipulation for the benefit of any person (stipulatio alteri) who is not a Party to this Agreement.
5.15. The use of any expression in this Agreement covering a process available under South African law, such as winding-up, shall, if any of the Parties is subject to the law of any other jurisdiction, be construed as including any equivalent or analogous proceedings under the law of such other jurisdiction.
5.16. Any reference in this Agreement to “this Agreement” or any other agreement or document shall be construed as a reference to this Agreement or, as the case may be, such other agreement or document, as amended, varied, novated or supplemented from time to time.
5.17. [bookmark: _Ref51998000]In this Agreement the words “clause” or “clauses” and “annexure” or “annexures” refer to clauses of and annexures to this Agreement.
6. [bookmark: _Toc321998052][bookmark: _Toc384117973][bookmark: _Toc384118026][bookmark: _Toc384118731]INTRODUCTION
6.1. [bookmark: _Ref135028952][bookmark: r1][bookmark: _Ref135113536]It is the intention of the Parties to enter into discussions relating to the Proposed Services.
6.2. In the course of such discussions, the subsequent implementation of any agreement or arrangement which may arise out of such discussions and in any future interactions between the Parties, the Parties will disclose certain Confidential Information to each other.
6.3. The Parties are willing to provide each other with an undertaking to maintain the confidentiality of the Confidential Information, on the terms and conditions set out in this Agreement.
6.4. The Parties wish to record their agreement in writing.
7. [bookmark: _Toc492112303][bookmark: _Ref135101543][bookmark: _Toc321998053][bookmark: _Toc384117974][bookmark: _Toc384118027][bookmark: _Toc384118732]DISCLOSURE AND USE OF CONFIDENTIAL INFORMATION
7.1. Pursuant to the discussions contemplated in clause 3.1 above, the Disclosing Party will disclose to the Receiving Party such Confidential Information as may be in their possession and as will, in their sole and absolute discretion be necessary for the Parties to conduct such discussions.
7.2. The Receiving Party acknowledges that:
7.2.1. the Confidential Information is a valuable, special and unique asset of the Disclosing Party; and
7.2.2. the Disclosing Party may suffer irreparable harm or substantial economic and other loss in the event of such Confidential Information being disclosed or
7.2.3. used otherwise than in accordance with this Agreement.
7.3. All Confidential Information disclosed by the Disclosing Party to the Receiving Party or which otherwise comes to the knowledge of the Receiving Party, is acknowledged by the Receiving Party:
7.3.1. to be proprietary to the Disclosing Party; and
7.3.2. not to confer any rights of whatsoever nature in such Confidential Information on the Receiving Party.
7.4. The Receiving Party irrevocably and unconditionally agrees and undertakes:
7.4.1. to treat and safeguard the Confidential Information as strictly private, secret and confidential;
7.4.2. not to use or permit the use of the Confidential Information for any purpose other than the Permitted Purpose and, in particular, not to use or permit the use of the Confidential Information, whether directly or indirectly, to obtain a commercial, trading, investment, financial or other advantage over the Disclosing Party or otherwise use it to the detriment of the Disclosing Party;
7.4.3. except as permitted by this Agreement, not to disclose or divulge, directly or indirectly, the Confidential Information in any manner to any third party for any reason or purpose whatsoever without the prior written consent of the Disclosing Party, which consent may be granted or withheld in the sole and absolute discretion of the Disclosing Party; and
7.4.4. to keep all Confidential Information safely and securely and to take all such steps as may be reasonably necessary to protect it against theft, damage, loss, unauthorised access (including access by electronic means) and to prevent Confidential Information from falling into the hands of unauthorised third parties.
8. [bookmark: _Ref150231546][bookmark: _Toc321998054][bookmark: _Toc384117975][bookmark: _Toc384118028][bookmark: _Toc384118733]PERMITTED DISCLOSEES
8.1. The Receiving Party shall be entitled to disclose the Confidential Information only to Permitted Disclosees, and then only to the extent that such disclosure is necessary for the Permitted Purpose and on a “need to know” basis.
8.2. The Receiving Party shall, both before and after the disclosure of any Confidential Information to a Permitted Disclosee, inform such Permitted Disclosee of, and take all practical steps to impress upon the Permitted Disclosee, the secret and confidential nature of the Confidential Information and the Receiving Party’s obligations under this Agreement.
8.3. The Receiving Party shall be responsible for procuring that the Permitted Disclosees abide by the provisions of this Agreement and agrees to be bound by the confidentiality undertakings given to the Disclosing Party by the Receiving Party in this Agreement.  The Receiving Party shall be responsible for any breach of the terms and conditions of this Agreement by any Permitted Disclosee.
8.4. [bookmark: _Ref150231490]The Receiving Party shall (if requested to do so by the Disclosing Party) procure that the Permitted Disclosees (other than directors, officers and employees of the Receiving Party) give a written undertaking in favour of the Disclosing Party in regard to the Confidential Information on substantially the same terms and conditions contained in this Agreement.
8.5. A Party’s failure to obtain receipt of the written undertaking referred to in clause 5.4 above shall in no way detract from the Receiving Party’s obligations in terms of this Agreement and particularly in terms of the provisions of this clause 5.
9. [bookmark: _Toc321998055][bookmark: _Toc384117976][bookmark: _Toc384118029][bookmark: _Toc384118734]RETURN OF CONFIDENTIAL INFORMATION
9.1. [bookmark: _Ref179714711]The Receiving Party shall, at its own expense, within 5 (five) business days of termination of the discussions concerning the Proposed Services, and in any event within 5 (five) business days of written demand from the Disclosing Party:
9.1.1. [bookmark: _Ref150232076]return or destroy (as stipulated by the Disclosing Party), and procure the return or destruction of all Confidential Information and all copies of it (whether in paper, electronic or other format) held by the Receiving Party or by a Permitted Disclosee without keeping any copies or partial copies thereof;
9.1.2. destroy, and procure the destruction of all analyses, compilations, notes, studies, memoranda or other documents (“Working Papers”) prepared by the Receiving Party or by any Permitted Disclosee which contain or otherwise reflect or are generated from the Confidential Information;
9.1.3. [bookmark: _Ref150232078]delete or procure the deletion of all Confidential Information from any computer, word processor or other device in the possession or control of the Receiving Party or any Permitted Disclosee; and
9.1.4. confirm in writing to the Disclosing Party that the Receiving Party, to the best of its knowledge, information and belief having made all reasonable enquiries, that all Permitted Disclosees have complied with the provisions of clauses 6.1.1 to 6.1.3.
9.2. The Receiving Party and its Representatives shall be permitted to retain such copies of the Confidential Information and Working Papers for so long as required by law, court or regulatory agency or authority or its internal audit or internal compliance procedures, and such copies of any computer records and files containing any Confidential Information which have been created pursuant to its automatic back-up procedures for the period that the Receiving Party or its Representatives, as the case may be, normally archives back-up computer records.  Any Confidential Information that is not returned or destroyed, including, without limitation, oral Confidential Information, shall remain subject to the confidentiality obligations set forth in this Agreement.
10. [bookmark: _Ref179703353][bookmark: _Toc321998056][bookmark: _Toc384117977][bookmark: _Toc384118030][bookmark: _Toc384118735]EXCLUSIONS
10.1. The determination of whether information constitutes Confidential Information shall not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trade marks or otherwise.
10.2. If the Receiving Party is uncertain as to whether any information is Confidential Information, the Receiving Party shall treat such information as confidential until the contrary is agreed by the Disclosing Party in writing.
10.3. The undertakings given by the Receiving Party in this Agreement and in particular in clause 4 above shall not apply to any information which:
10.3.1. [bookmark: _Ref135197014]is or becomes generally available to the public other than by the negligence or default of the Receiving Party and/or any Permitted Disclosee, or by the breach of this Agreement by any of them;
10.3.2. [bookmark: _Ref485098918]the Disclosing Party confirms in writing is disclosed on a non-confidential basis; or
10.3.3. [bookmark: _Ref151957912]has lawfully become known by or come into the possession of the Receiving Party on a non-confidential basis from a source other than the Disclosing Party having the legal right to disclose same, provided that such knowledge or possession is evidenced by the written records of the Receiving Party existing at the Signature Date;
10.3.4. [bookmark: _Ref286746484]is or was independently developed by the Receiving Party or its Representatives without the use of, or reliance in any way upon, the Confidential Information, provided that:
7.3.4.1 the onus shall at all times rest on the Receiving Party to establish that such information falls within the Exclusions;
7.3.4.2 information will not be deemed to be within the Exclusions merely because such information is embraced by more general information in the public domain or in the Receiving Party's possession; and
7.3.4.3 [bookmark: _Ref286745388]any combination of features will not be deemed to be within the Exclusions merely because individual features are in the public domain or in the Receiving Party's possession, but only if the combination itself and its principle of operation are in the public domain or in the Receiving Party's possession.
11. [bookmark: _Ref179703362][bookmark: _Toc321998057][bookmark: _Toc384117978][bookmark: _Toc384118031][bookmark: _Toc384118736]FORCED DISCLOSURE
[bookmark: _Ref150227258]In the event that the Receiving Party is required to disclose Confidential Information pursuant to a requirement or request by operation of law, regulation, court order or rules of a stock exchange upon which the securities of a Party are listed, it will:
Advise the Disclosing Party thereof in writing prior to disclosure, if possible and if permitted by law;
Take such steps to limit the disclosure to the minimum extent required to satisfy such requirement and to the extent that it lawfully and reasonably can;
Afford the Disclosing Party a reasonable opportunity, if possible, to intervene in the proceedings;
Comply with the Disclosing Party's reasonable requests as to the manner and terms of any such disclosure; and
Notify the Disclosing Party of the Receiving Party of, and the form and extent of, any such disclosure or announcement immediately after it is made.
12. [bookmark: _Ref179703446][bookmark: _Toc321998058][bookmark: _Toc384117979][bookmark: _Toc384118032][bookmark: _Toc384118737]DURATION
The obligations of the Receiving Party with respect to each item of Confidential Information shall commence on the Signature Date and shall terminate on the second anniversary of the Signature Date.
13. [bookmark: _Toc492112307][bookmark: _Toc321998059][bookmark: _Toc384117980][bookmark: _Toc384118033][bookmark: _Toc384118738]BREACH
13.1. Without prejudice to the other rights of the Disclosing Party, in the event of any unauthorised disclosure or use of the Confidential Information which is or is likely to constitute a breach of any provision of this Agreement, the Receiving Party shall, at the sole cost of the Receiving Party:
13.1.1. immediately notify the Disclosing Party in writing and take such steps as the Disclosing Party may require in order to remedy or mitigate the effects of such actual or threatened breach; and
13.1.2. use its best commercial endeavours to assist the Disclosing Party in recovering and preventing the use, dissemination, sale or other disposal of such Confidential Information.
13.2. [bookmark: _Ref151954289]The Parties acknowledge and agree that:
13.2.1. cancellation is not an appropriate remedy for breach of this Agreement and this Agreement may not be cancelled or terminated save by written agreement between the Parties; and
13.2.2. [bookmark: _Ref135108594]damages alone may not be an adequate remedy for any breach of the obligations set out in this Agreement and that the remedies of interdict, specific performance and any other equitable relief may be appropriate for any threatened or actual breach of this Agreement.  The Disclosing Party will be entitled to apply for such remedy, in addition to any other remedy to which it may be entitled in law (other than the remedy of cancellation).
14. [bookmark: _Toc321998060][bookmark: _Toc384117981][bookmark: _Toc384118034][bookmark: _Toc384118739]NO WARRANTY OR OFFER
14.1. Unless otherwise specifically stated in writing, the Disclosing Party:
14.1.1. does not give or make any warranty, representation or undertaking, express or implied, as to the accuracy or completeness of any of the Confidential Information or other information received by the Receiving Party or its Permitted Disclosees or as to the reasonableness of any assumptions on which any of the same is based;
14.1.2. does not accept any responsibility or liability for the use of the Confidential Information by the Receiving Party or its Permitted Disclosees; and
14.1.3. is under no obligation to update or correct any inaccuracies which may become apparent in any of the Confidential Information.
14.2. No Confidential Information or other information, communication or document made available to or supplied to the Receiving Party by the Disclosing Party shall constitute an offer or invitation to the Receiving Party, nor will any such information, communication or document form the basis of any contract.
15. [bookmark: _Ref135197655][bookmark: _Toc321998061][bookmark: _Toc384117982][bookmark: _Toc384118035][bookmark: _Toc384118740]PUBLICITY
15.1. Subject to clause 14.3 below, each Party undertakes to keep confidential and not to disclose to any third party, save as may be required in law (including by the rules of any securities exchange on which the shares of either of the Parties may be listed, where applicable) or permitted in terms of this Agreement, the nature, content or existence of this Agreement and any and all information given by a Party to the other Party pursuant to this Agreement.
15.2. No announcements of any nature whatsoever will be made by or on behalf of a Party relating to this Agreement without the prior written consent of the other Party, save for any announcement or other statement required to be made in terms of the provisions of any law, in which event the Party obliged to make such statement will first consult with the other Party to enable them in good faith to attempt to agree the content of such announcement, which (unless agreed) must go no further than is required in terms of such law or rules.  This will not apply to a Party wishing to respond to the other Party which has made an announcement of some nature in breach of this clause 14.2.
15.3. This clause 12 shall not apply to any disclosure made by a Party to its professional advisors or consultants, provided that they have agreed to the same confidentiality undertakings, or to any judicial or arbitral tribunal or officer, in connection with any matter relating to this Agreement or arising out of it.
16. [bookmark: _Toc321998062][bookmark: _Toc384117983][bookmark: _Toc384118036][bookmark: _Toc384118741]BENEFIT
16.1. [bookmark: _Ref135198361]The undertakings given by the Receiving Party in this Agreement shall be for the benefit of and may be enforced by the Disclosing Party, and any successors-in-title.  The undertakings shall be deemed to have been imposed as a stipulation alteri for the benefit of any successor-in-title and such benefit may be accepted by such person at any time.  The fact that any undertaking may not be enforceable by one of them will not affect its enforceability by any other party.
16.2. For the purposes of clause 13.1, the term “successors-in-title” shall include any third party which acquires:
16.2.1. the business of the Disclosing Party or any part thereof; or
16.2.2. pursuant to any cession, the right to enforce the undertakings embodied in this Agreement.
17. [bookmark: _Toc383597357][bookmark: _Toc373137382][bookmark: _Toc384024338][bookmark: _Toc384026048][bookmark: _Toc384026356][bookmark: _Toc384046108][bookmark: _Toc384112485][bookmark: _Toc384117984][bookmark: _Toc384118037][bookmark: _Toc384118742]NOTICES AND DOMICILIA
17.1. Notices and addresses
17.1.1. Notices
Any notice, consent, approval or other communication in connection with this Agreement (“Notice”) will be in writing in English.
17.1.2. [bookmark: _Ref463012161]Addresses
Each Party chooses the physical address, fax number and/or email address corresponding to its name below as the address to which any Notice must be sent.
17.1.2.1. DBSA:
Physical address:	1258 Lever Road
Headway Hill
Midrand
1685
South Africa
Tel number:	+27 11 313 3911
Fax number:	+27 11 313 3086
Email address:	claimadmin@dbsa.org
Attention:	Group Executive:  [insert] and General Legal Counsel
17.1.2.2. Service Provider:
Physical address:	[insert] 
Tel number:	[insert]
Fax number:	[insert] 
Email address:	[insert]
Attention:	[insert] 
17.1.3. Any Party may by Notice to the other Party change its address and/or the person, if any, for whose attention any Notice must be marked in clause 22.3. 
17.2. Effective on receipt
17.2.1. Any Notice takes effect when received by the recipient (or on any later date specified in the Notice) and, unless the contrary is proved, is deemed to be received:
17.2.1.1. on the day of delivery, if delivered by hand to a responsible person at the recipient’s physical address in clause 14.1.2.  If delivery is not on a Business Day, or is after ordinary business hours on a Business Day, the Notice is deemed to be received on the Business Day after the date of delivery;
17.2.1.2. on the first Business Day after the date of transmission, if sent by fax to the recipient’s fax number in clause 14.1.2; and
17.2.1.3. on the Business Day on which an acknowledgement of receipt is issued by the recipient, if sent by email to the recipient’s email address in clause 14.1.2.
17.2.2. Despite anything to the contrary in this Agreement, a Notice actually received by a Party is effective even though it was not sent, or delivered, or sent and delivered to its address in clause 14.1.2, unless otherwise provided in this Agreement.
17.3. Service of legal process
17.3.1. Each Party chooses its physical address referred to in clause 14.1.2 as its address at which legal process and other documents in legal proceedings in connection with this Agreement may be served (domicilium citandi et executandi).
17.3.2. Any Party may by Notice to the other Party change its address at which legal process and other documents in legal proceedings in connection with this Agreement may be served to another physical address in South Africa.
18. [bookmark: _Toc243740972][bookmark: _Toc321998064][bookmark: _Toc384117985][bookmark: _Toc384118038][bookmark: _Toc384118743]APPLICABLE LAW AND JURISDICTION
18.1. This Agreement will in all respects be governed by and construed under the laws of South Africa.
18.2. [bookmark: _Ref48116131]The Parties hereby consent and submit to the non-exclusive jurisdiction of the High Court of South Africa (Gauteng Local Division, Johannesburg) in any dispute arising from or in connection with this Agreement.
19. [bookmark: _Toc243740973][bookmark: _Toc321998065][bookmark: _Toc384117986][bookmark: _Toc384118039][bookmark: _Toc384118744]GENERAL
19.1. Whole Agreement
19.1.1. This Agreement constitutes the whole of the agreement between the Parties relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation, term or condition relating to the subject matter of this Agreement not incorporated in this Agreement shall be binding on either of the Parties.
19.1.2. This Agreement supersedes and replaces any and all agreements between the Parties (and other persons, as may be applicable) and undertakings given to or on behalf of the Parties (and other persons, as may be applicable) in relation to the subject matter hereof.
19.2. Variations to be in Writing
No addition to or variation, deletion, or agreed cancellation of all or any clauses or provisions of this Agreement will be of any force or effect unless in writing and signed by the Parties.
19.3. No Indulgences
No latitude, extension of time or other indulgence which may be given or allowed by any Party to the other Parties in respect of the performance of any obligation hereunder, and no delay or forbearance in the enforcement of any right of any Party arising from this Agreement, and no single or partial exercise of any right by any Party under this Agreement, shall in any circumstances be construed to be an implied consent or election by such Party or operate as a waiver or a novation of or otherwise affect any of the Party's rights in terms of or arising from this Agreement or estop or preclude any such Party from enforcing at any time and without notice, strict and punctual compliance with each and every provision or term hereof.
19.4. Provisions Severable
All provisions and the various clauses of this Agreement are, notwithstanding the manner in which they have been grouped together or linked grammatically, severable from each other.  Any provision or clause of this Agreement which is or becomes unenforceable in any jurisdiction, whether due to voidness, invalidity, illegality, unlawfulness or for any other reason whatever, shall, in such jurisdiction only and only to the extent that it is so unenforceable, be treated as pro non scripto and the remaining provisions and clauses of this Agreement shall remain of full force and effect.  The Parties declare that it is their intention that this Agreement would be executed without such unenforceable provision if they were aware of such unenforceability at the time of execution hereof.
19.5. Continuing Effectiveness of Certain Provisions
The expiration or termination of this Agreement shall not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.
19.6. No Assignment
Neither this Agreement nor any part, share or interest herein nor any rights or obligations hereunder may be ceded, delegated or assigned by either Party without the prior written consent of the other Party, save as otherwise provided herein.
20. [bookmark: _Toc321998066][bookmark: _Toc384117987][bookmark: _Toc384118040][bookmark: _Toc384118745]COSTS
Each Party will bear and pay its own legal costs and expenses of and incidental to the discussions, drafting, preparation and implementation of this Agreement.
21. [bookmark: _Toc116807733][bookmark: _Toc117054361][bookmark: _Ref126464116][bookmark: _Toc132613781][bookmark: _Toc321998067][bookmark: _Toc384117988][bookmark: _Toc384118041][bookmark: _Toc384118746]SIGNATURE
21.1. This Agreement is signed by the Parties on the dates and at the places indicated below.
21.2. This Agreement may be executed in counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.
21.3. The persons signing this Agreement in a representative capacity warrant their authority to do so.
21.4. The Parties record that it is not required for this Agreement to be valid and enforceable that a Party shall initial the pages of this Agreement and/or have its signature of this Agreement verified by a witness.


Signed at __________________ on the __________ day of ___________________________ 2021

For and on behalf of
Development Bank of Southern Africa Limited



____________________________
Name:
Capacity: 
Who warrants authority



Signed at __________________ on the __________ day of ___________________________ 2021

For and on behalf of
[insert party 2]



____________________________
Name:
Capacity: 
Who warrants authority
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