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[bookmark: _GoBack]CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT
Between

______________________________________
(Registration No. ________________________)
[a ________________ company duly registered and incorporated in
accordance with the laws of the Republic of South Africa]
(hereinafter referred to as “_____”)

and

SOUTH AFRICAN AIRWAYS SOC LTD
(Registration No. 1997/022444/30)
[a state owned company duly registered and incorporated in
accordance with the company laws of the Republic of South Africa]
(hereinafter referred to as “SAA” or the “Disclosing Party”)





INTERPRETATION AND PRELIMINARY
the following terms shall have the meanings assigned to them hereunder and cognate expressions shall have corresponding meanings, namely -
"Agreement" means this agreement;
"Commencement Date" means the date of signature hereto;
“Confidential information” means any information or data:
(a) Which by its nature or content is identifiable as confidential and/or proprietary to SAA and/or any third party; or
(b) Which is provided or disclosed in confidence by either Party to the other; and
(c) Which SAA or any person acting on its behalf may disclose or provide to ____ or which may come to the knowledge of ____ by whatsoever means. Without limitation, the Confidential Information shall include the following:
Information relating to SAA’s strategic objectives and planning;
Information relating to SAA’s business activities, business relationships, products, services, customers and personnel;
SAA’s technical, scientific, commercial, financial and market information, jet fuel volumes, jet fuel prices and trade secrets;
Agreements to which SAA is a party;
But excluding information or data which:
Is lawfully in the public domain at the time of disclosure to ____; or
Subsequently becomes lawfully part of the public domain by publication or otherwise; or
Subsequently becomes available to ____ from a source other than SAA which is lawfully entitled without any restriction on disclosure to disclose such confidential information to ____; or
Is disclosed pursuant to a requirement or request by operation of law, regulation or court order;
Provided that the onus shall at all times rest on ____ to establish that such information falls within the exemptions contained in clauses 1.1.3.6; 1.1.3.7; 1.1.3.8 and 1.1.3.9, and provided further that the information disclosed in terms of this Agreement will not be deemed to be within the foregoing exemptions merely because such information is embraced by more general information in the public domain or in a Party’s possession. 
The determination of whether information is Confidential Information shall not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trademarks or otherwise;
"law" means any present or future law, and includes statutes, regulations, ordinances, rules and directives of any government entity or other relevant, applicable authority and the term "applicable law" shall bear a corresponding meaning; 
"Parties" means SAA and ____;
“Republic” means the Republic of South Africa;
“SAA" or “Disclosing Party” means South African Airways SOC Ltd (Registration No. 1997/022444/30), a state owned company duly registered and incorporated in accordance with the company laws of the Republic of South Africa;
"signature date" means the date of last signature of this Agreement by the Parties provided that all Parties have signed the Agreement;
“____” means ______________ (Registration No. _______________), company duly registered and incorporated in accordance with the laws of the Republic of South Africa;
“Term” means the duration of this agreement, commencing on the date of signature hereof and continuing for a period as defined in this agreement;
“Written” or “in writing” means handwritten in ink or any form of electronic or mechanical writing.
any reference to an enactment is to that enactment as at the signature date and as amended or re-enacted from time to time;
if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it is only in the definition clause, effect shall be given to it as if it were a substantive provision in the body of the Agreement;
where any term is defined within the context of any particular clause in this Agreement, the term so defined has limited application to the relevant clause, shall bear the meaning ascribed to if for all purposes in terms of this Agreement, notwithstanding that the term has not be defined in this interpretation clause;
the expiration or termination of this Agreement shall not affect such of the provisions of this Agreement and they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this;
the rule of construction that the contract shall be interpreted against the Party responsible for the drafting or preparation of the Agreement, shall not apply.
RECORDAL
SAA will be disclosing certain Confidential Information to ____ pertaining to various aspects of its business. ____ acknowledges the importance of the Confidential Information to SAA and recognises that SAA and/or third party proprietors may suffer irreparable harm or loss in the event of such information being disclosed or used otherwise than in accordance with this Agreement.  
In the circumstances, ____ is willing to provide SAA with an undertaking in regard to maintaining the confidentiality of any Confidential Information (and not disclosing it) and in regard to matters related thereto, on the terms and conditions set out herein. 
DURATION
This Agreement will be effective from the date of last signature hereof and shall continue for a period of 15 (fifteen) years or for as long as the information as disclosed in terms of this Agreement remains confidential and does not become disclosed to the public.
RESTRICTIONS ON DISCLOSURE AND USE
The Parties agree as follows:
Except as permitted by this Agreement, ____ shall not publish any Confidential Information in any manner, for any reason or purpose whatsoever without the prior written consent of SAA and provided that in the event of the Confidential Information being proprietary to a third party, it shall also be incumbent on ____ to obtain the consent of such third party;
Except as permitted by this Agreement, not to utilise, exploit or in any other manner whatsoever use the Confidential Information for any purpose whatsoever without the prior written consent of SAA, and provided that in the event of the Confidential Information being proprietary to a third party, it shall also be incumbent on ____ to obtain the consent of such third party;
To restrict the dissemination of the Confidential Information to only those of their personnel who are actively involved in activities for which use of Confidential Information is authorised and then only on a “need to know” basis and ____ shall (at its own cost) initiate, maintain and monitor internal security procedures reasonably acceptable to SAA to prevent unauthorised disclosure by ____’s personnel;
To take all practical steps, both before and after disclosure, to impress upon ____’s personnel who are given access to Confidential Information the secret and confidential nature thereof.
TITLE
All Confidential Information disclosed by SAA to ____ or which otherwise comes to the knowledge of ____, is acknowledged by ____:
To be proprietary to SAA or where applicable, the relevant third party proprietor; and
Not to confer any rights of whatsoever nature in such Confidential Information to ____.
STANDARD OF CARE
____ shall protect the Confidential Information of SAA in the manner, and with the endeavour, of a reasonable person protecting its own confidential information. In no event shall ____ use less than reasonable efforts to protect the confidentiality of the Confidential Information of SAA.
Without prejudice to the other rights of SAA, in the event of an unauthorised disclosure or use of Confidential information occurring through a disclosure made to ____, ____ shall use all reasonable endeavours to assist SAA in recovering and preventing the use, dissemination, sale or other disposal of such Confidential Information.
RETURN OF INFORMATION
[bookmark: _Ref315336586]SAA may at any time on written request to ____, require that ____ immediately returns to SAA any of SAA’s Confidential Information and may, in addition, require material containing, pertaining to or relating to such Confidential Information and may require that ____ furnish a written statement to the effect that upon such return, it has not retained in its possession or under its control, either directly or indirectly, any such Confidential Information or material.
Alternatively to clause 6.1, ____ shall, as and when required by SAA on written request to ____, destroy all Confidential Information and material referred to in clause 6.1 and furnish SAA with a written statement to the effect that the same has been destroyed.
The Parties shall comply with any request from the other in terms of clause 6.1 or 6.2 within 7 (seven) days of receipt of such request. 
UNDERTAKINGS BY PERSONNEL
Notwithstanding SAA not requiring a written undertaking from each of ____’s personnel with access to the Confidential Information, ____ warrants that it’s personnel, who have access to SAA’s Confidential Information, shall ensure the confidentiality of SAA’s Confidential Information on substantially the same terms and conditions contained within this Agreement.
BREACH
Notwithstanding any relaxation or indulgence granted or shown by a Party, should the other Party breach any of the provisions of this Agreement and fail to remedy such breach within 14 (fourteen) days after delivery to the breaching Party of written notice by the non-breaching Party calling upon it to remedy the breach, all of which are deemed to be material, the other Party shall, without prejudice to any of its rights in terms of this Agreement and in law and in particular to claim damages, penalties and fines, be entitled to:
claim specific performance by the other Party, or to cancel this Agreement; and/or
obtain an interdict to prevent the other Party from contravening or continuing to contravene any provision of this Agreement;
[bookmark: _Ref315337883]Request such further and alternative relief as it may deem appropriate.
If either Party is in breach, it shall pay the other Part’s legal costs on an attorney-own-client scale including all costs incidental to exercising the above remedies.
A certificate signed by any director, manager or general manager of either Party, whose capacity need not be proven, will constitute prima facie proof of the total amount owing by the other Party in terms of any breach of this Agreement and may serve as a liquid document in any court for the purposes of provisional sentence, default judgement or summary judgement or any other legal proceedings.
INDEMNITY
____ hereby indemnifies and holds SAA harmless against any loss, action, expense, claim, harm or damage of whatsoever nature suffered or sustained by SAA pursuant to a breach by ____ or ____’s personnel, of the provisions of this Agreement. 
APPLICABLE LAW
This Agreement shall be governed by and construed in accordance with the laws of the Republic of South Africa and all disputes, actions and other matters relating thereto shall be determined in accordance with such law.
JURISDICTION	
The Parties hereto consent and submit to the jurisdiction of the South Gauteng Division of the High Court of the Republic of South Africa in any dispute arising from or in connection with this Agreement. 
NOTICES AND DOMICILIUM
[bookmark: _Ref315338022]The Parties hereto select as their respective domicilia citandi et executandi the following physical addresses, and for the purposes of giving or sending any notice provided for or required hereunder, the following:
SAA
Physical:
Jones Road
Airways Park
KEMPTON PARK
1619
Postal: 
Private Bag X13
O R TAMBO INTERNATIONAL AIRPORT
1627
Telefax: +27 11 978 6763


____
Physical: 
	_______________________
	_______________________
	_______________________
	_______________________
	Postal:
______________________
______________________
______________________
Telefax: _______________


Any Party may at any time change that Party’s domicilium by notice in writing addressed to the other Parties, provided that the new domicilium consists of, or includes, a physical address, within the Republic of South Africa, at which process can be served.
Any notice given in connection with this Agreement shall:
Be delivered by hand; or
Be sent by prepaid registered post; or
Be sent by telefax (if the domicilium includes a telefax number) to the domicilium chosen by the Party concerned.
A notice given as set out above shall be deemed to have been duly given:
If delivered on the date of delivery; or
If sent, 14 days after posting; or
If sent by telefax, on the Business Day that the telefax is transmitted, except that any telefax transmitted after 16h30 shall be deemed to have been received on the following Business Day.
This clause shall not operate so as to invalidate the giving or receipt of any written notice which if actually received by the addressee other than by a method referred to in this clause.
WHOLE AGREEMENT
This Agreement constitutes the whole of the agreement between the Parties hereto relating to the subject matter hereof and the Parties shall not be bound by any terms, conditions or representations whether written, oral or by conduct and whether express or tacit not recorded herein.
No addition to, variation, consensual cancellation or novation of this Agreement, including this clause 13 shall be of any force or effect unless reduced to writing and signed by both Parties or by their duly authorised representatives.
ASSIGNMENT
Neither Party shall be entitled to assign or otherwise transfer or otherwise transfer the benefit or burden of all or any part of this Agreement without the prior written consent of the other Party.
WAIVER
No waiver of any of the terms and conditions of this Agreement will be binding or of effect for any purpose unless expressed in writing and signed by the Party hereto giving the same, and any such waiver will be effective only in the specific instance and for the purpose given. No failure or delay on the part of either Party hereto in exercising any right, power or privilege hereunder will operate as a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.
SEVERABILITY
Should any of the terms and conditions of this Agreement be held to be invalid, unlawful or unenforceable, such terms and conditions will be severable from the remaining terms and conditions which will continue to be valid and enforceable. If any term or condition held to be invalid is capable of amendment to render it valid, the Parties agree to negotiate an amendment to remove the invalidity. 
ADVERTISING AND MARKETING
Neither Party shall make or issue any formal announcement, advertisement or statement to the press in connection with this Agreement or otherwise disclose the existence of this Agreement or the subject matter hereof to any other person without the prior written consent of the other Party.
COSTS
Each Party shall bear and pay its own costs of or incidental to the drafting, preparation and execution of this Agreement. 


SIGNED AT _____________________ON THIS _____DAY OF ____________ 2013
	WITNESS:-
_______________________________
_______________________________

	
___________________________________
For and on behalf of SOUTH AFRICAN AIRWAYS SOC LTD, duly authorised hereto
Name:
Designation:



SIGNED AT _____________________ON THIS _____DAY OF ____________ 2013
	WITNESS:-
_______________________________
_______________________________

	
___________________________________
For and on behalf of SOUTH AFRICAN AIRWAYS SOC LTD, duly authorised hereto
Name:
Designation:




SIGNED AT _____________________ON THIS _____DAY OF ____________ 2013
	WITNESS:-

	
___________________________________
For and on behalf of ___________________________,  duly authorised hereto
Name:
Designation:




 

