Eskom Holdings SOC Ltd

Contract No. _________

Ground and surface water monitoring to Matimba Power Station for the duration of 3 years.
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NEC3 Term Service Contract (TSC3)
	Between


	ESKOM HOLDINGS SOC LIMITED 

(Reg No. 2002/015527/06)

	and
	 

	for


	GROUND AND SURFACE WATER MONITORING TO MATIMBA POWER STATION FOR THE DURATION OF 3 YEARS.
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	[●]

	Part C2
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	[Insert at award stage]

	
	

	
	

	
	


PART C1:
AGREEMENTS & CONTRACT DATA

	Contents:


	
	No of pages

	C1.1
	Form of Offer and Acceptance 

[to be inserted from Returnable Documents at award stage]
	[●]

	C1.2a
	Contract Data provided by the Employer
	[●]

	C1.2b
	Contract Data provided by the Contractor
[to be inserted from Returnable Documents at award stage]
	[●]

	C1.3
	Proforma Guarantees
	[●]


C1.1 Form of Offer & Acceptance

Offer

The Employer, identified in the Acceptance signature block, has solicited offers to enter into a contract for the procurement of:

GROUND AND SURFACE WATER MONITORING TO MATIMBA POWER STATION FOR THE DURATION OF 3 YEARS.
The tenderer, identified in the Offer signature block, has examined the documents listed in the Tender Data and addenda thereto and by submitting this Offer has accepted the Conditions of Tender.

By the representative of the tenderer, deemed to be duly authorised, signing this part of this Form of Offer and Acceptance the tenderer offers to perform all of the obligations and liabilities of the Contractor under the contract including compliance with all its terms and conditions according to their true intent and meaning for an amount to be determined in accordance with the conditions of contract identified in the Contract Data. 

Delete the row for the Options which do not apply

	Options A or C
	The offered total of the Prices exclusive of VAT is 
	R [●]

	Option E
	The first forecast of the total Defined Cost plus the Fee exclusive of VAT is
	R [●]

	
	Sub total
	R [●]

	
	Value Added Tax @ 15% is
	R [●]

	
	The offered total of the amount due inclusive of VAT is

	R [●]

	
	(in words) [●]




This Offer may be accepted by the Employer by signing the Acceptance part of this Form of Offer and Acceptance and returning one copy of this document including the Schedule of Deviations (if any) to the tenderer before the end of the period of validity stated in the Tender Data, or other period as agreed, whereupon the tenderer becomes the party named as the Contractor in the conditions of contract identified in the Contract Data.

	Signature(s)


	
	
	

	Name(s)


	
	
	

	Capacity


	
	
	

	For the tenderer:


	

	Name & signature of witness
	(Insert name and address of organisation)
	
	Date
	

	Tenderer’s CIDB registration number: 
	


Acceptance

By signing this part of this Form of Offer and Acceptance, the Employer identified below accepts the tenderer’s Offer.  In consideration thereof, the Employer shall pay the Contractor the amount due in accordance with the conditions of contract identified in the Contract Data.  Acceptance of the tenderer’s Offer shall form an agreement between the Employer and the tenderer upon the terms and conditions contained in this agreement and in the contract that is the subject of this agreement.

The terms of the contract, are contained in: 

Part C1

Agreements and Contract Data, (which includes this Form of Offer and Acceptance)

Part C2

Pricing Data

Part C3

Scope of Work: Service Information

and drawings and documents (or parts thereof), which may be incorporated by reference into the above listed Parts.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Returnable Schedules as well as any changes to the terms of the Offer agreed by the tenderer and the Employer during this process of offer and acceptance, are contained in the Schedule of Deviations attached to and forming part of this Form of Offer and Acceptance.  No amendments to or deviations from said documents are valid unless contained in this Schedule.

The tenderer shall within two weeks of receiving a completed copy of this agreement, including the Schedule of Deviations (if any), contact the Employer’s agent (whose details are given in the Contract Data) to arrange the delivery of any securities, bonds, guarantees, proof of insurance and any other documentation to be provided in terms of the conditions of contract identified in the Contract Data at, or just after, the date this agreement comes into effect.  Failure to fulfil any of these obligations in accordance with those terms shall constitute a repudiation of this agreement.

Notwithstanding anything contained herein, this agreement comes into effect on the date when the tenderer receives one fully completed and signed original copy of this document, including the Schedule of Deviations (if any).  

	Signature(s)


	
	
	

	Name(s)
	
	
	

	Capacity


	
	
	

	for the Employer


	

	Name & signature of witness
	Eskom Holdings SOC Limited

Matimba Power Station

Private Bag x215

LEPHALALE

0555
	
	Date
	


Note: If a tenderer wishes to submit alternative tenders, use another copy of this Form of Offer and Acceptance.

Schedule of Deviations to be completed by the Employer prior to contract award

Note:

1.  This part of the Offer & Acceptance would not be required if the contract has been developed by negotiation between the Parties and is not the result of a process of competitive tendering.

2. The extent of deviations from the tender documents issued by the Employer prior to the tender closing date is limited to those permitted in terms of the Conditions of Tender.

3. A tenderer’s covering letter must not be included in the final contract document.  Should any matter in such letter, which constitutes a deviation as aforesaid be the subject of agreement reached during the process of Offer and Acceptance, the outcome of such agreement shall be recorded here and the final draft of the contract documents shall be revised to incorporate the effect of it.

	No.
	Subject
	Details

	1
	[●]
	[●]

	2
	[●]
	[●]

	3
	[●]
	[●]

	4
	[●]
	[●]

	5
	[●]
	[●]

	6
	[●]
	[●]

	7
	[●]
	[●]

	
	
	


By the duly authorised representatives signing this Schedule of Deviations below, the Employer and the tenderer agree to and accept this Schedule of Deviations as the only deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Tender Schedules, as well as any confirmation, clarification or changes to the terms of the Offer agreed by the tenderer and the Employer during this process of Offer and Acceptance.  

It is expressly agreed that no other matter whether in writing, oral communication or implied during the period between the issue of the tender documents and the receipt by the tenderer of a completed signed copy of this Form shall have any meaning or effect in the contract between the parties arising from this Agreement. 

	
	For the tenderer:


	
	For the Employer



	Signature


	
	
	

	Name
	
	
	

	Capacity


	
	
	

	On behalf of
	(Insert name and address of organisation)


	
	Eskom Holdings SOC Limited

Matimba Power Station x215

LEPHALALE

0555

	Name & signature of witness
	
	
	

	Date
	
	
	


C1.2 TSC3 Contract Data

Part one - Data provided by the Employer
[Instructions to the contract compiler:  (delete these two notes in the final draft of a contract)

1.
Please read the relevant clauses in the conditions of contract before you enter data.  The number of the clause which requires the data is shown in the left hand column for each statement however other clauses may also use the same data.  

2.
Some TSC3 options are always selected by Eskom Holdings SOC Ltd.   The remaining TSC3 options are identified by shading in the left hand column.  In the event that the option is not required select and delete the whole row.  Where the following symbol is used “[●]” - data is required to be inserted relevant to the specific option selected.]

Completion of this data in full, according to the Options chosen, is essential to create a complete contract.
	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option: 
	

	· 
	
	A:

Priced contract with price list

	
	
	

	
	
	

	
	dispute resolution Option
	W1:
Dispute resolution procedure

	
	and secondary Options
	

	
	
	X1:

Price adjustment for inflation

	
	
	X2

Changes in the law

	
	
	X19:
Task Order

	
	
	X19:
Task Order

	
	
	Z:

All Additional conditions of contract
             Safety requirements 
             Environmental requirements

             Quality requirements

	
	
	

	
	
	

	
	
	

	
	
	

	
	of the NEC3 Term Service Contract (June 2005)

	

	10.1
	The Employer is (name):
	Eskom Holdings SOC Limited (Reg No: 2002/015527/06), a juristic person incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	
	Tel No.
	014 763 8390

	
	Fax No.
	086 247 3130

	10.1
	The Service Manager is (name): 
	Shandukani Sebola

	
	Address
	Private Bag x215

Lephalale

0555

	
	Tel
	014 763 8805

	
	Fax
	N/A

	
	e-mail
	SebolaSS@eskom.co.za

	11.2(2)
	The Affected Property is
	GROUND AND SURFACE WATER MONITORING. 

	11.2(13)
	The service is 
	GROUND AND SURFACE WATER MONITORING TO MATIMBA POWER STATION FOR THE DURATION OF 3 YEARS.

	11.2(14)
	The following matters will be included in the Risk Register
	None

	11.2(15)
	The Service Information is in 
	Part 3: Scope of Work.

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	1 week

	2
	The Contractor’s main responsibilities
	Data required by this section of the core clauses is also provided by the Contractor in Part 2 and terms in italics used in this section are identified elsewhere in this Contract Data

	21.1
	The Contractor submits a first plan for acceptance within
	2 weeks of the Contract Date

	3
	Time
	

	30.1
	The starting date is.
	01 January 2024

	30.1
	The service period is
	31 January 2026

	4
	Testing and defects
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data

	5
	Payment
	

	50.1
	The assessment interval is 
	25th day of each successive month.

	51.1
	The currency of this contract is the 
	South African Rand

	51.2
	The period within which payments are made is
	2 weeks after delivery

	51.4
	The interest rate is 


	(i) zero percent above the publicly quoted prime rate of interest (calculated on a 365 day year) charged by from time to time by the Standard Bank of South Africa (as certified, in the event of any dispute, by any manager of such bank, whose appointment it shall not be necessary to prove) for amounts due in Rands and 

(ii) the LIBOR rate applicable at the time for amounts due in other currencies.  LIBOR is the 6 month London Interbank Offered Rate quoted under the caption “Money Rates” in The Wall Street Journal for the applicable currency or if no rate is quoted for the currency in question then the rate for United States Dollars, and  if no such rate appears in The Wall Street Journal then the rate as quoted by the Reuters Monitor Money Rates Service (or such service as may replace the Reuters Monitor Money Rates Service) on the due date for the payment in question, adjusted mutatis mutandis every 6 months thereafter (and as certified, in the event of any dispute, by any manager employed in the foreign exchange department of The Standard Bank of South Africa Limited, whose appointment it shall not be necessary to prove.

	6
	Compensation events
	(If the optional statement for this section is not used, no data will be required for this section)

	
	These are additional compensation events:
	1
	[●]

	
	
	2
	[●]

	7
	Use of Equipment Plant and Materials
	No data is required for this section of the conditions of contract.

	8
	Risks and insurance
	

	80.1
	These are additional Employer's risks  
	1. Supplier not sending reports in time.

	
	
	2. [●]

	
	
	3. [●]

	83.1


	The Employer provides these insurances from the Insurance Table
	as stated for “Format TSC3” available on http://www.eskom.co.za/live/content.php?Item_ID=9248 

(See Annexure A for basic guidance).

	83.1  


	The Employer provides these additional insurances
	as stated for “Format TSC3” available on 

http://www.eskom.co.za/live/content.php?Item_ID=9248
(See Annexure A for basic guidance)

	83.1
	The minimum amount of cover for insurance against loss and damage caused by the Contractor to the Employer’s property is
	the amount of the deductibles relevant to the event described in the “Format TSC3” insurance policy available on http://www.eskom.co.za/live/content.php?Item_ID=9248

	83.1
	The minimum amount of cover for loss of or damage to Plant and Materials provided by the Employer is:
	the amount of the deductibles relevant to the event described in the “Format TSC3” insurance policy available on http://www.eskom.co.za/live/content.php?Item_ID=9248

	83.1
	The minimum amount of cover for insurance in respect of loss of or damage to property (except the Employer’s property, Plant and Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) arising from or in connection with the Contractor’s Providing the Service for any one event is:
	Whatever the Contractor deems necessary in addition to that provided by the Employer.

	83.1


	The minimum limit of indemnity for insurance in respect of death of or bodily injury to employees of the Contractor arising out of and in the course of their employment in connection with this contract for any one event is: 
	As prescribed by the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993 and the Contractor’s common law liability for people falling outside the scope of the Act with a limit of Indemnity of not less than R500 000 (Five hundred thousand Rands)..

	9
	Termination
	There is no Contract Data required for this section of the conditions of contract.

	10
	Data for main Option clause
	

	A
	Priced contract with price list
	

	20.5
	The Contractor prepares forecasts of the final total of the Prices for the whole of the service at intervals no longer than 
	[●] weeks.

	C
	Target contract with price list
	

	20.4
	The Contractor prepares forecasts of the total Defined Cost for the whole of the service at intervals no longer than 
	[●] weeks.

	50.6
	The exchange rates are those published in
	[●] on [●] (date)

	53.1
	The Contractor's share percentages and the share ranges are
	share range
	Contractor’s share %-age

	
	
	less than [●] %
	[●]%

	
	
	from [●]% to [●]%
	[●]%

	
	
	from [●]% to [●]%
	[●]%

	
	
	greater than [●]%
	[●]%

	53.3
	The Contractor’s share is assessed on (dates)
	[●]

	E
	Cost reimbursable contract
	


	20.4
	The Contractor prepares forecasts of the total Defined Cost for the whole of the service at intervals no longer than 
	 weeks /months 

	
	The exchange rates are those published in
	[●] on [●] (date)

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is (Name)
	Either 

State the name of the person selected & complete the contact details below

Or, state

the person selected from the Eskom Panel of Adjudicators listed in Annexure B to this Contract Data by the Party intending to refer a dispute to him.

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	
	e-mail
	[●]

	W1.2(3)
	The Adjudicator nominating body is: 
	the Chairman of the Joint Civils Division of the South African Institution of Civil Engineering. (See www.jointcivils.co.za)

	W1.4(2)
	The tribunal is: 
	arbitration

	W1.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	[●] South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or

· if the arbitration procedure does not state who selects an arbitrator, is
	the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	12
	Data for secondary Option clauses
	

	X1
	Price adjustment for inflation
	

	X1.1
	The base date for indices is 
	[●].

	
	The proportions used to calculate the Price Adjustment Factor are:
	proportion
	linked to index for
	Index prepared by

	
	
	0.
	[●]
	[●]

	
	
	0.
	[●]
	[●]

	
	
	0.
	[●]
	[●]

	
	
	0.
	[●]
	[●]

	
	
	0.
	[●]
	[●]

	
	
	[●]
	non-adjustable
	

	
	
	1.00


	
	

	X2
	Changes in the law
	No data is required for this Option

	X3
	Multiple currencies
	

	X3.1


	The Employer will pay for these items or activities in the currencies stated
	Items & activities
	Other currency
	Maximum payment in other currency

	
	
	[●]
	     
	     

	
	
	[●]
	     
	     

	
	
	[●]
	     
	     

	
	
	[●]
	     
	     

	X3.1
	The exchange rates are those published in
	[●] on [●] (date)

	
	
	The items & activities will be paid in the other currency 

- to a foreign Bank account nominated by the Contractor 

- to a valid SARB approved CFC account in South Africa

- in accordance with an alternative payment method agreed with the Employer before the Contract Date.

(select one of the three methods as agreed with the successful tenderer prior to contract award and delete the others and this note)

	X4
	Parent company guarantee
	No data is required for this Option

	X12
	Partnering

	

	X12.1(1)
	The Client is (Name): 
	[●]

	
	Address
	[●]

	
	Contact details
	[●]

	
	Telephone:
	[●]

	
	Fax
	[●]

	
	e-mail
	[●]

	X12.1(4)
	The Partnering Information is in
	Part 3 Scope of Work, section C3.[●]

	X12.2(1)
	The Client’s objective is:
	[●]

	X13
	Performance bond
	No data is required for this Option

	X13.1
	The amount of the performance bond is
	R [●]

	X17
	Low service damages
	No data is required for this Option

	X17.1
	The service level table is in
	[●]

	X18
	Limitation of liability
	No data is required for this Option

	X18.1
	The Contractor’s liability to the Employer for indirect or consequential loss is limited to
	R0.0 (zero Rand)

	X18.2
	For any one event, the Contractor’s liability to the Employer for loss of or damage to the Employer’s property is limited to
	the amount of the deductibles relevant to the event described in the “Format TSC3” insurance policy available on http://www.eskom.co.za/live/content.php?Item_ID=9248

	X18.3
	The Contractor’s liability for Defects due to his design of an item of Equipment is limited to
	The greater of 

the total of the Prices at the Contract Date

and 

the amounts excluded and unrecoverable from the Employer’s insurance (other than the resulting physical damage to the Employer’s property which is not excluded) plus the applicable deductibles in the Employer’s assets and works / maintenance policies available on http://www.eskom.co.za/live/content.php?Item_ID=9248

	X18.4
	The Contractor’s total liability to the Employer, for all matters arising under or in connection with this contract, other than the excluded matters, is limited to
	the total of the Prices other than for the additional excluded matters.

The Contractor’s total liability for the additional excluded matters is not limited. 

The additional excluded matters are amounts for which the Contractor is liable under this contract for

Defects due to his design, plan and specification,

Defects due to manufacture and fabrication outside the Affected Property, 

loss of or damage to property (other than the Employer’s property, Plant and Materials),

death of or injury to a person and

infringement of an intellectual property right.

	X18.5
	The end of liability date is 
	[●] months after the end of the service period.

	X19
	Task Order
	

	X19.5
	The Contractor submits a Task Order programme to the Service Manager within 
	5 days of receiving the Task Order

	X20
	Key Performance Indicators (not used when Option X12 applies)
	

	X20.1
	The incentive schedule for Key Performance Indicators is in 
	Annexure [●] to this Contract Data

	X20.2
	A report of performance against each Key Performance Indicator is provided at intervals of 
	[●] months

	Z
	The additional conditions of contract are
	Z1 to Z11 always apply.

	
	

	Z1
	Cession delegation and assignment

	Z1.1
	The Contractor does not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Employer.

	Z1.2
	Notwithstanding the above, the Employer may on written notice to the Contractor cede and delegate its rights and obligations under this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry and the Electricity Distribution Industry. 

	
	

	Z2
	Joint ventures

	Z2.1
	If the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations then these persons or organisations are deemed to be jointly and severally liable to the Employer for the performance of this contract.

	Z2.2
	Unless already notified to the Employer, the persons or organisations notify the Service Manager within two weeks of the Contract Date of the key person who has the authority to bind the Contractor on their behalf.

	Z2.3
	The Contractor does not substantially alter the composition of the joint venture, consortium or other unincorporated grouping of two or more persons without the consent of the Employer having been given to the Contractor in writing.

	
	

	Z3
	Change of Broad Based Black Economic Empowerment (B-BBEE) status

	Z3.1
	Where a change in the Contractor’s legal status, ownership or any other change to his business composition or business dealings results in a change to the Contractor’s B-BBEE status, the Contractor notifies the Employer within seven days of the change.

	Z3.2
	The Contractor is required to submit an updated verification certificate and necessary supporting documentation confirming the change in his B-BBEE status to the Service Manager within thirty days of the notification or as otherwise instructed by the Service Manager.

	Z3.3
	Where, as a result, the Contractor’s B-BBEE status has decreased since the Contract Date the Employer may either re-negotiate this contract or alternatively, terminate the Contractor’s obligation to Provide the Works.

	Z3.4
	Failure by the Contractor to notify the Employer of a change in its B-BBEE status may constitute a reason for termination. If the Employer terminates in terms of this clause, the procedures on termination are P1, P2 and P4 as stated in clause 92, and the amount due is A1 and A3 as stated in clause 93.

	
	

	Z4
	Ethics

	Z4.1
	Any offer, payment, consideration, or benefit of any kind made by the Contractor, which constitutes or could be construed either directly or indirectly as an illegal or corrupt practice, as an inducement or reward for the award or in execution of this contract constitutes grounds for terminating the Contractor’s obligation to Provide the Service or taking any other action as appropriate against the Contractor (including civil or criminal action).

	Z4.2
	The Employer may terminate the Contractor’s obligation to Provide the Service if the Contractor (or any member of the Contractor where the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations) is found guilty by a competent court, administrative or regulatory body of participating in illegal or corrupt practices.   

Such practices include making of offers, payments, considerations, or benefits of any kind or otherwise, whether in connection with any procurement process or contract with the Employer or other people or organisations and including in circumstances where the Contractor or any such member is removed from the an approved vendor data base of the Employer as a consequence of such practice.

	Z4.3
	Notwithstanding the provisions of core clause 90.2, the procedures on termination in terms of this clause are P1, P2 and P4 as stated in the core clause 92 and the amount due is A1 and A3 as stated in core clause 93.

	
	

	Z5
	Confidentiality

	Z5.1
	The Contractor does not disclose or make any information arising from or in connection with this contract available to Others. This undertaking does not, however, apply to information which at the time of disclosure or thereafter, without default on the part of the Contractor, enters the public domain or to information which was already in the possession of the Contractor at the time of disclosure (evidenced by written records in existence at that time).  Should the Contractor disclose information to Others in terms of clause 25.1, the Contractor ensures that the provisions of this clause are complied with by the recipient.

	Z5.2
	If the Contractor is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the Service Manager.

	Z5.3
	In the event that the Contractor is, at any time, required by law to disclose any such information which is required to be kept confidential, the Contractor, to the extent permitted by law prior to disclosure, notifies the Employer so that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure.  In the event that such protective order is not, or cannot, be obtained, then the Contractor may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z5.4
	The taking of images (whether photographs, video footage or otherwise) of the Affected Property or any portion thereof, in the course of Providing the Service and after the end of the service period, requires the prior written consent of the Service Manager.  All rights in and to all such images vests exclusively in the Employer.  

	Z5.5
	The Contractor ensures that all his subcontractors abide by the undertakings in this clause.

	
	

	Z6
	Waiver and estoppel: Add to core clause 12.3:

	Z6.1
	Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, the Service Manager or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.

	
	

	Z7
	Health, safety and the environment:  Add to core clause 27.4

	Z7.1
	The Contractor undertakes to take all reasonable precautions to maintain the health and safety of persons in and about the execution of the service. Without limitation the Contractor:

accepts that the Employer may appoint him as the “Principal Contractor” (as defined and provided for under the Construction Regulations 2003 (promulgated under the Occupational Health & Safety Act 85 of 1993) (“the Construction Regulations”) for the Affected Property;

warrants that the total of the Prices as at the Contract Date includes a sufficient amount for proper compliance with the Construction Regulations, all applicable health & safety laws and regulations and the health and safety rules, guidelines and procedures provided for in this contract and generally for the proper maintenance of health & safety in and about the execution of the service; and

undertakes, in and about the execution of the service, to comply with the Construction Regulations and with all applicable health & safety laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	Z7.2
	The Contractor, in and about the execution of the service, complies with all applicable environmental laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	
	

	Z8
	Provision of a Tax Invoice and interest.  Add to core clause 51

	Z8.1
	Within one week of receiving a payment certificate from the Service Manager in terms of core clause 51.1, the Contractor provides the Employer with a tax invoice in accordance with the Employer's procedures stated in the Service Information, showing the amount due for payment equal to that stated in the payment certificate.

	Z8.2
	If the Contractor does not provide a tax invoice in the form and by the time required by this contract, the time by when the Employer is to make a payment is extended by a period equal in time to the delayed submission of the correct tax invoice.  Interest due by the Employer in terms of core clause 51.2 is then calculated from the delayed date by when payment is to be made.

	Z8.3
	The Contractor (if registered in South Africa in terms of the companies Act) is required to comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to include the Employer’s VAT number 4740101508 on each invoice he submits for payment.

	
	

	Z9
	Notifying compensation events

	Z9.1
	Delete from the last sentence in core clause 61.3, “unless the Service Manager should have notified the event to the Contractor but did not”.

	
	

	Z10
	Employer’s limitation of liability

	Z10.1
	The Employer’s liability to the Contractor for the Contractor’s indirect or consequential loss is limited to R0.00 (zero Rand)

	Z10.2
	The Contractor’s entitlement under the indemnity in 82.1 is provided for in 60.1(12) and the Employer’s liability under the indemnity is limited to compensation as provided for under the compensation events stated in this contract.

	
	

	Z11
	Termination: Add to core clause 91.1, at the second main bullet point, fourth sub-bullet point, after the words "against it":  

	Z11.1
	   or had a judicial management order granted against it.

	
	


	Z11
	Ethics

	For the purposes of this Z-clause, the following definitions apply:

	Affected Party
	means, as the context requires, any party, irrespective of whether it is the Contractor or a third party, such party’s employees, agents, or Subcontractors or Subcontractor’s employees, or any one or more of all of these parties’ relatives or friends,

	Coercive Action
	means to harm or threaten to harm, directly or indirectly, an Affected Party or the property of an Affected Party, or to otherwise influence or attempt to influence an Affected Party to act unlawfully or illegally,

	Collusive Action
	means where two or more parties co-operate to achieve an unlawful or illegal purpose, including to influence an Affected Party to act unlawfully or illegally,

	Committing Party
	means, as the context requires, the Contractor, or any member thereof in the case of a joint venture, or its employees, agents, or Subcontractors or the Subcontractor’s employees,

	Corrupt Action
	means the offering, giving, taking, or soliciting, directly or indirectly, of a good or service to unlawfully or illegally influence the actions of an Affected Party,

	Fraudulent Action
	means any unlawfully or illegally intentional act or omission that misleads, or attempts to mislead, an Affected Party, in order to obtain a financial or other benefit or to avoid an obligation or incurring an obligation,

	Obstructive Action
	means a Committing Party unlawfully or illegally destroying, falsifying, altering or concealing information or making false statements to materially impede an investigation into allegations of Prohibited Action, and

	Prohibited Action
	means any one or more of a Coercive Action, Collusive Action Corrupt Action, Fraudulent Action or Obstructive Action.

	Z11.1
	A Committing Party may not take any Prohibited Action during the course of the procurement of this contract or in execution thereof.

	Z11.2
	The Employer may terminate the Contractor’s obligation to Provide the Services if a Committing Party has taken such Prohibited Action and the Contractor did not take timely and appropriate action to prevent or remedy the situation, without limiting any other rights or remedies the Employer has. It is not required that the Committing Party had to have been found guilty, in court or in any other similar process, of such Prohibited Action before the Employer can terminate the Contractor’s obligation to Provide the Services for this reason.

	Z11.3
	If the Employer terminates the Contractor’s obligation to Provide the Services for this reason, the amounts due on termination are those intended in core clauses 92.1 and 92.2.

	Z11.4
	A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action. Where the Employer does not have a contractual bond with the Committing Party, the Contractor ensures that the Committing Party co-operates fully with an investigation.


Annexure A:
Insurance provided by the Employer

These notes are provided as guidance to tendering contractors and the Contractor about the insurance provided by the Employer. Details of the insurance itself are available from the internet web link given below. 

1. Services provided in a TSC3 contract could include some element of construction or refurbishment as well as a continuous maintenance or operational service activity.  If an event occurs which causes loss or damage, a claim could be made either against the Employer’s “works” type policy which may be in place for the Employer’s portion of the Affected Property concerned or against the Employer’s assets policy which may be in place for the Employer’s portion of the Affected Property concerned, or both.

2. The cover provided and the deductibles under the works policy are different to those under the assets policy.   Each policy has a range of applicable deductibles depending on the location of the Affected Property and the nature of the insurable event.   

3. The Contractor is required in terms of Contract Data for clause 83 to provide cover for the deductibles in the insurance provided by the Employer.  This can be provided from his own resources on a ‘self insured’ basis or obtained by him from his own insurers.   In order to assess the extent of this cover, tendering contractors and their brokers should consult the internet web link given below and scroll to ‘Format TSC3’ to establish both the cover and the deductibles in relation to the service provided in terms of this contract.

4. Tendering contractors should note that cover provided by the Employer is only per the policies available on the internet web link listed below and may not be the cover required by the tendering contractor or as intended by each of the listed insurances in the left hand column of the Insurance Table in clause 83.2.  In terms of clause 83.1 “the Contractor provides the insurances stated in the Insurance Table except any insurance which the Employer is to provide”.  Hence the Contractor provides insurance which the Employer does not provide and in cases where the Employer does provide insurance the Contractor insures for the difference between what the Insurance Table requires and what the Employer provides.

5. If Marine Insurance is required the Contractor needs to obtain a copy of the latest edition of Eskom’s Marine Policies Procedures found at internet website given below.

6. Further information and full details of all Eskom provided policies and procedures may be obtained from: 

http://www.eskom.co.za/live/content.php?Item_ID=9248
Annexure B:
The Employer’s Panel of Adjudicators 

The following persons listed in alphabetical order of their surname have indicated their willingness to be included in the Eskom Panel of Adjudicators.  Their CV’s may be obtained by using the contact details provided.

	Name
	Location
	Contact details (phone & e mail)

	Nigel ANDREWS
	Gauteng
	+27 11 836-6760

nigela@quoin.net

	Andrew BAIRD
	Gauteng
	+27 11 803 3008

andrewbaird@ecsconsult.co.za

	Christopher BINNINGTON
	Gauteng
	+27 11 888-6141

cdb@bca.co.za

	Peter HIGGINS
	UK
	+44 1293 873 868

peterhiggins@pdconsult.co.uk

	Bruce LEECH
	Gauteng
	+27 11 290 4000

leech@counsel.co.za

	Nigel NILEN
	Gauteng
	+27 11 465 3601; nilences@global.co.za

	Peter THURLOW
	Gauteng
	+27 11 787 6226

info@thurlowassoc.com 


Information about the Panel and appointment of the selected Adjudicator is available from Eskom Supply Chain Operations management, by contacting Leighton Itholeng (Tel.: +27 (0)11 800 4031)

(Fax :+27 (0)86 668 0419) E-mail: Leighton.Itholeng@eskom.co.za 

Pro formas for Bonds & Guarantees

For use with the NEC3 Term Service Contract (June 2005)

[Note to contract compiler:

Once it has been decided which securities are required for this contract delete from this file the ones not required, revise the notes below accordingly and delete this note.]

The conditions of contract stated in the Contract Data Part 1 include the following Secondary Options:

Option X4:
Parent company guarantee

Option X13:
Performance Bond

Each of these secondary Options requires a bond or guarantee “in the form set out in the Service Information”.    Pro forma documents for these bonds and guarantees are provided here for convenience but are to be treated as part of the Service Information.

The Contractor shall guarantee his ASGI-SA Obligations by providing the Employer with an ASGI-SA Guarantee in the form provided here.

[Note to contract compiler:  If there are no ASGI-SA Obligations in this contract, delete the above statement and the ASGI_SA bond]

The organisation providing the bond / guarantee does so by copying the pro forma document onto his letterhead without any change to the text or format and completing the required details.  The completed document is then given to the Employer within the time stated in the contract.  

Pro forma Parent Company Guarantee (for use with Option X4)

(to be reproduced exactly as shown below on the letterhead of the Contractor’s Parent Company)
	Eskom Holdings SOC Limited

Megawatt Park

Maxwell Drive

Sandton

Johannesburg
	Date:
	


Dear Sirs,

Parent Company Guarantee for Contract No  

With reference to the above numbered contract made or to be made between 

	Eskom Holdings SOC Limited
	(the Employer) and

	Megawatt Park

Maxwell Drive

Sandton

Johannesburg
	(the Contractor), for

	{Insert details of the works from the Contract Data}
	(the works).


	I/We the undersigned 
	

	on behalf of the Contractor’s parent company 
	

	of physical address
	


and duly authorised thereto do hereby unconditionally guarantee to the Employer that the Contractor shall Provide the Service in accordance with the above numbered Contract.

1. If for any reason the Contractor fails to Provide the Service, we hereby agree to cause to Provide the Service at no additional cost to the Employer.

2. If we fail to comply with the terms of this Deed of Guarantee, the Employer may itself procure such performance (whether or not the Agreement be formally determined).  The Employer is to notify us and we shall indemnify the Employer for any additional cost or expense it incurs.

3. Our liability shall be as primary obligor and not merely as surety and shall not be impaired or discharged by reason of any arrangement or change in relationship made between the Contractor and the Employer and/or between us and Contractor; nor any alteration in the obligations undertaken by the Contractor or in the terms of the Agreement; nor any indulgence, failure, delay by you as to any matter; nor any dissolution or liquidation or such other analogous event of the Contractor.

4. The Employer shall not be obliged before taking steps to enforce the terms of this Deed of Guarantee to obtain judgement against the Contractor in any court or other tribunal, to make or file any claim in liquidation (or analogous proceedings) or to seek any remedy or proceed first against the Contractor.

5. This Deed of Guarantee shall be governed by and construed in accordance with the laws of the Republic of South Africa and we hereby submit to the non-exclusive jurisdiction of the Supreme Court of South Africa.

	Signed at
	
	on this
	
	day of 
	
	200_


	Signature(s)
	
	

	Name(s) (printed)
	
	

	Position in parent company


	
	

	Signature of Witness(s)


	
	

	Name(s) (printed)
	
	


Pro forma Performance Bond – Demand Guarantee (for use with Option X13)

(to be reproduced exactly as shown below on the letterhead of the Bank providing the Guarantee)
	Eskom Holdings SOC Limited

Megawatt Park

Maxwell Drive

Sandton

Johannesburg
	Reference No.
Date:
	[●] [Drafting Note: Bank reference number to be inserted]


Dear Sirs

Performance Bond – Demand Guarantee: [Drafting Note: Name of Contractor to be inserted]
Project [  ] Contract Reference: …… [Drafting Note: Contractor contract reference number to be inserted]
In this Guarantee the following words and expressions shall have the following meanings:-

“Bank” - means [●], [●] Branch, (Registration No. [●]); [Drafting Note: Name of Bank to be inserted]

“Bank’s Address” - means [●]; [Drafting Note: Bank’s physical address to be inserted]

“Contract” – means the written agreement relating to the Services, entered into between Eskom and the Contractor, on or about the [●] day of [●] 200[●] (Contract Reference No. [.] as amended, varied, restated, novated or substituted from time to time; [Drafting Note: Signature Date and Contract reference number to be inserted]

“Contractor” – means [●] a company registered in accordance with the laws of [●] under Registration Number [●]. [Drafting Note: Name and details of Contractor to be inserted]

“Eskom” - means Eskom Holdings SOC Limited, a company registered in accordance with the laws of the Republic of South Africa under Registration Number 2002/015527/06].

“Expiry Date” - means the earlier of

· the date that the Bank receives a notice from Eskom stating that all amounts due from the Contractor as certified in terms of the contract have been received by Eskom and that the Contractor has fulfilled all his obligations under the Contract, or

· the date that the Bank issues a replacement Bond for such lesser or higher amount as may be required by Eskom

“Guaranteed Sum” - means the sum of R [●] ([●] Rand); 

“Services” - means [insert as applicable.].

At the instance of the Contractor, we the undersigned ______________ and ______________, in our respective capacities as _____________ and ___________ of the Bank, and duly authorized thereto, confirm that we hold the Guaranteed Sum at the disposal of Eskom, as security for the proper performance by the Contractor of all of its obligations in terms of and arising from the Contract and hereby undertake to pay to Eskom, on written demand from Eskom received prior to the Expiry Date, any sum or sums not exceeding in total the Guaranteed Sum.

A demand for payment under this guarantee shall be made in writing at the Bank’s address and shall:

be signed on behalf of Eskom by a director of Eskom;

state the amount claimed (“the Demand Amount’);

state that the Demand Amount is payable to Eskom in the circumstances contemplated in the Contract.

Notwithstanding the reference herein to the Contract the liability of the Bank in terms hereof is as principal and not as surety and the Bank’s obligation/s to make payment:

is and shall be absolute provided demand is made in terms of this bond in all circumstances; and

is not, and shall not be construed to be, accessory or collateral on any basis whatsoever. 

The Bank’s obligations in terms of this Guarantee:

shall be restricted to the payment of money only and shall be limited to the maximum of the Guaranteed Sum; and

shall not be discharged and compliance with any demand for payment received by the Bank in terms hereof shall not be delayed, by the fact that a dispute may exist between Eskom and the Contractor.

Eskom shall be entitled to arrange its affairs with the Contractor in any manner which it sees fit, without advising us and without affecting our liability under this Guarantee. This includes, without limitation, any extensions, indulgences, release or compromise granted to the Contractor or any variation under or to the Contract. 

Should Eskom cede its rights against the Contractor to a third party where such cession is permitted under the Contract, then Eskom shall be entitled to cede to such third party the rights of Eskom under this Guarantee on written notification to the Bank of such cession.

This Guarantee:

shall expire on the Expiry Date until which time it is irrevocable;

is, save as provided for in 7 above, personal to Eskom and is neither negotiable nor transferable;

shall be returned to the Bank upon the earlier of payment of the full Guaranteed Sum or expiry hereof;

shall be regarded as a liquid document for the purpose of obtaining a court order; and

shall be governed by and construed in accordance with the law of the Republic of South Africa and shall be subject to the jurisdiction of the Courts of the Republic of South Africa. 

Any claim which arises or demand for payment received after expiry date will be invalid and unenforceable.

The Bank chooses domicilium citandi et executandi for all purposes in connection with this Guarantee at the Bank’s Address.

Signed at _____________________

Date ____________________________

For and behalf of the Bank

Bank Signatory: ___________________

Bank Signatory: ___________________

Witness: ________________________

Witness: _________________________

Bank’s seal or stamp

Pro forma ASGI-SA Guarantee

(to be reproduced exactly as shown below on the letterhead of the Bank providing the Guarantee)
	Eskom Holdings SOC Limited

Megawatt Park

Maxwell Drive

Sandton

Johannesburg
	Reference No
Date:
	[●] [Drafting Note: Bank reference number to be inserted]



Dear Sirs

Pro-Forma ASGI-SA  Guarantee: [Drafting Note: Name of Contractor to be inserted]
Project [  ] Contract Reference: [●] [Drafting Note: Contractor contract reference number to be inserted]
1. In this Guarantee the following words and expressions shall have the following meanings:-

1.1 “Bank” - means [●], [●] Branch, (Registration No. [●]); [Drafting Note: Name of Bank to be inserted]

1.2 “Bank’s Address” - means [●]; [Drafting Note: Bank’s physical address to be inserted]

1.3 “Contract” – means the written agreement relating to the Project, entered into between the Employer and the Contractor, on or about the [●] day of [●] 200[●] (Contract Reference No. [●] as amended, varied, restated, novated or substituted from time to time; [Drafting Note: Signature Date and Contract reference number to be inserted]

1.4 “Contractor” – means [●] a company registered in accordance with the laws of [●] under Registration Number [●]. [Drafting Note: Name and details of Contractor to be inserted]

1.5 “Contractor’s ASGI-SA Obligations” – means the Contractor’s ASGI-SA Obligations under and as defined in the Contract.

1.6 “Employer” - means Eskom Holdings SOC Limited, a company registered in accordance with the laws of the Republic of South Africa under Registration Number 2002/015527/06.

1.7 “Expiry Date” - means the [●] day of [●] 200[●]; [Drafting Note: anticipated date of issue of ASGI-SA Performance Certificate to be inserted.]

1.8 “Guaranteed Sum” - means the sum of R [●] ([●] Rand); 

1.9 “Project” – means the …………………………

2. At the instance of the Contractor, we the undersigned ______________ and ______________, in our respective capacities as _____________ and ___________ of the Bank, and duly authorized thereto, confirm that we hold the Guaranteed Sum at the disposal of the Employer, as security for the proper performance by the Contractor of the Contractor’s ASGI-SA Obligations and hereby undertake to pay to the Employer, on written demand from the Employer received prior to the Expiry Date, any sum or sums not exceeding in total the Guaranteed Sum.

3. A demand for payment under this guarantee shall be made in writing at the Bank’s address and shall:

3.1 state the amount claimed (“the Demand Amount’);

3.2 state that the Demand Amount is payable to the Employer in the circumstances contemplated in the Contract.

4. Notwithstanding the reference herein to the Contract the liability of the Bank in terms hereof is as principal and not as surety and the Bank’s obligation/s to make payment:

4.1 is and shall be absolute provided demand is made in terms of this bond in all circumstances; and

4.2 is not, and shall not be construed to be, accessory or collateral on any basis whatsoever. 

5. The Bank’s obligations in terms of this Guarantee:

5.1 shall be restricted to the payment of money only and shall be limited to the maximum of the Guaranteed Sum; and

5.2 shall not be discharged and compliance with any demand for payment received by the Bank in terms hereof shall not be delayed, by the fact that a dispute may exist between the Employer and the Contractor.

6. The Employer shall be entitled to arrange its affairs with the Contractor in any manner which it sees fit, without advising us and without affecting our liability under this Guarantee. This includes, without limitation, any extensions, indulgences, release or compromise granted to the Contractor or any variation under or to the Contract. 

7. Should the Employer cede its rights against the Contractor to a third party where such cession is permitted under the Contract, then the Employer shall be entitled to cede to such third party the rights of the Employer under this Guarantee on written notification to the Bank of such cession.

8. This Guarantee:

8.1 shall expire on the Expiry Date until which time it is irrevocable;

8.2 is, save as provided for in 7 above, personal to the Employer and is neither negotiable nor transferable;

8.3 shall be returned to the Bank upon the earlier of payment of the full Guaranteed Sum or expiry hereof;

8.4 shall be regarded as a liquid document for the purpose of obtaining a court order; and

8.5 shall be governed by and construed in accordance with the law of the Republic of South Africa and shall be subject to the jurisdiction of the courts of the Republic of South Africa.

8.6 Any claim which arises or demand for payment received after expiry date will be invalid and unenforceable.

9. The Bank chooses domicilium citandi et executandi for all purposes in connection with this Guarantee at the Bank’s Address.

Signed at _____________________

Date ____________________________

For and behalf of the Bank

Bank Signatory: ___________________

Bank Signatory: ___________________

Witness: ________________________

Witness: _________________________

Bank’s seal or stamp
Part 2: Pricing Data

TSC3 Option A

	Document reference
	Title
	No of pages

	C2.1
	Pricing assumptions: Option A
	2

	C2.2
	The price list 
	[●]


C2.1 Pricing assumptions: Option A

The conditions of contract 

How work is priced and assessed for payment

Clause 11 in NEC3 Term Service Contract, June 2005 (TSC3) core clauses and Option A states:

	Identified and defined terms
	11

11.2
	(12) The Price List is the price list unless later changed in accordance with this contract.



	
	
	(17) The Price for Services Provided to Date is the total of 

· the Price for each lump sum item in the Price List which the Contractor has completed and

· where a quantity is stated for an item in the Price List, an amount calculated by multiplying the quantity which the Contractor has completed by the rate.



	
	
	(19) The Prices are the amounts stated in the Price column of the Price List. Where a quantity is stated for an item in the Price List, the Price is calculated by multiplying the quantity by the rate.




This confirms that Option A is a priced contract where the Prices are derived from a list of items of service which can be priced as lump sums or as expected quantities of service multiplied by a rate or a mix of both.

Function of the Price List

Clause 54.1 in Option A states: “Information in the Price List is not Service Information”.  This confirms that instructions to do work or how it is to be done are not included in the Price List but in the Service Information.  This is further confirmed by Clause 20.1 which states, “The Contractor Provides the Service in accordance with the Service Information”. Hence the Contractor does not Provide the Service in accordance with the Price List.   The Price List is only a pricing document.  

Link to the Contractor’s plan

Clause 21.4 states “The Contractor provides information which shows how each item description on the Price List relates to the operations on each plan which he submits for acceptance”.  Hence when compiling the price list, the tendering contractor needs to develop his first clause 21.2 plan in such a way that operations shown on it can be priced in the price list  and result in a satisfactory cash flow in terms of clause 11.2(17). 

Preparing the price list
It will be assumed that the tendering contractor has read Pages 14, 15 and 73 of the TSC3 Guidance Notes before preparing the price list.  Items in the price list may have been inserted by the Employer and the tendering contractor should insert any additional items which he considers necessary.  Whichever party provides the items in the price list the total of the Prices is assumed to be fully inclusive of everything necessary to Provide the Service as described at the time of entering into this contract. 

1 As the Contractor has an obligation to correct Defects (core clause 42.1) and there is no compensation event for this unless the Defect was due to an Employer’s risk, the lump sum Prices and rates must also include for the correction of Defects.

2 If the Contractor has decided not to identify a particular item in the price list at the time of tender the cost to the Contractor of doing the work must be included in, or spread across, the other Prices and rates in the price list in order to fulfil the obligation to complete the service for the tendered total of the Prices.  

3 There is no adjustment to lump sum prices in the price list if the amount, or quantity, of work within that lump sum item of service later turns out to be different to that which the Contractor estimated at time of tender. The only basis for a change to the Prices is as a result of a compensation event. See Clause 60.1.

4 Hence the Prices and rates tendered by the Contractor in the price list are inclusive of everything necessary and incidental to Providing the Service in accordance with the Service Information, as it was at the time of tender, as well as correct any Defects not caused by an Employer’s risk. 
5 The Contractor does not have to allow in his Prices and rates for matters that may arise as a result of a compensation event.  It should be noted that the list of compensation events includes those arising as a result of an Employer's risk event listed in core clause 80.1.

Format of the price list
(From page 73 of the TSC3 Guidance Notes)

Entries in the first four columns in the price list in section C2.2 are made either by the Employer or the tendering contractor. 

If the Contractor is to be paid an amount for the item which is not adjusted if the quantity of work in the item changes, the tendering contractor enters the amount in the Price column only, the Unit, Expected Quantity and Rate columns being left blank.

If the Contractor is to be paid an amount for an item of work which is the rate for the work multiplied by the quantity completed, the tendering contractor enters the rate which is then multiplied by the Expected Quantity to produce the Price, which is also entered.

If the Contractor is to be paid a Price for an item

WSZA proportional to the length of time for which a service is provided, a unit of time is stated in the Unit column and the expected length of time (as a quantity of the stated units of time) is stated in the Expected Quantity column.

C2.2 the price list
	Description
	Unit
	Quantity
	Frequency 
	Rate
	Total/ year

	SECTION 1
	 

 

 



	PRELIMINARIES  AND GENERALS
	

	The items will be provided annually (once a year)
	 
	 
	 
	 
	 

	Induction - Health & Safety Training
	sum
	2
	3
	
	

	Medicals
	sum
	2
	4
	
	

	Personal protective equipment 
	sum
	2
	3
	
	

	SHEQ File(once off)
	sum
	1
	1
	
	

	The items will be as per service required at Matimba Power Station
	 
	 
	 
	
	

	Travelling
	km
	
	 
	
	

	Accommodation
	Days 
	
	 
	
	

	Geohydrologist 
	Hours 
	
	
	
	

	Geohydrologist assistance 
	Hours 
	
	
	
	

	Sub Total
	 
	 
	 


	
	

	
	
	
	
	
	

	Description
	Unit
	Quantity
	Frequency 
	Rate
	Total/ year

	SECTION 2
	 
	 
	 
	 
	 

	RECURRING SAMPLING AND REPORTING
	 
	 
	 
	 
	 

	The service will be provided once off in the 3 years of the contract
	 
	 
	 
	 
	 

	
	
	
	
	
	

	Annual consolidation of ground and surface water report including presentation
	Sum
	1
	 1
	
	

	
	
	
	
	
	

	The services will be provided quarterly in a year.
	 
	 
	 
	 
	 

	Groundwater sampling  
	Quarterly
	60
	4
	
	

	Surface water Sampling
	Quarterly
	10
	4
	
	

	Chemical analysis 
	Quarterly
	
	4
	
	

	Additional test for oil and grease
	Quarterly
	
	4
	
	

	Petroleum hydrocarbons 
	Quarterly
	
	4
	
	

	Quarterly report (4 hard copies and soft copy)
	Quarterly
	4
	4
	
	

	Reports Presentation 
	yearly
	1
	4
	
	

	Seal and decommissioning of boreholes
	Once off
	
	
	
	

	Sub Total
	 
	 
	 
	
	

	
	
	
	
	
	

	Description
	Unit
	Quantity
	Frequency 
	Rate
	Total/ year

	The service will be provided once off in the 3 years of the contract
	 
	 
	 
	 
	 

	Hydro census and Aquifer vulnerability study (once off)
	Sum
	1
	1
	
	

	Plume modelling study (once off)
	Sum
	1
	1
	
	

	Sealing/Decommissioning of boreholes
	Sum
	1
	1
	
	

	Geophysical study
	Sum
	1
	1
	
	

	Extension of borehole by 45m
	Once off
	
	
	
	

	Extension of 1 borehole by 15m  
	Once off
	1
	1
	
	

	Develop possible Remediation plans for groundwater 
	Once off 
	1
	1
	
	

	Drilling of boreholes
	Sum
	
	
	
	

	Data manipulation and processing 
	Once off
	
	
	
	

	Site specific database update
	Once off
	
	
	
	

	Subtotal
	 
	 
	 
	 
	

	
	
	
	
	
	

	Total for year
	 
	 
	 
	 
	


	The total of the Prices
	


Part 3: Scope of Work

Description of the service
Executive overview 

The Scope of Work covered by the contract is for groundwater and surface water monitoring services at Eskom Matimba Power Station in accordance with the statutory requirements, the Water Use License (WUL), Waste license and other regulatory commitments pertaining to ground and surface water monitoring as contained in environmental management programs (EMP’s), directives, Integrated Water and Waste Management Plan (IWWMP) and the Eskom Groundwater Governance Guideline (240-85697643).

.

Employer’s requirements for the service
The service is required for a period of 3 years for the monitoring of ground and surface water monitoring as per Matimba Power Station Water Use License 07/A42J/GECI/5726, Waste Rock dump closure license 12/9/11/l206/5 and EMPr for continuous Ash Dump 12/14/16/3/3/3/56.
1.2.1 Scope of work

1. Sample 60 boreholes, 4 pans and 1 canal quarterly when required as per Eskom Groundwater Sampling Guideline (GWG05b)
· The contractor shall meet with the contract manager to discuss the current monitoring network together with the Water Use License 07/A42J/GECI/5726, Waste Rock dump closure license 12/9/11/l206/5 and EMPr for continuous Ash Dump 12/14/16/3/3/3/56 prior the commencement of the contract. 
· The Contractor shall develop and provide the employer with a sampling procedure that is in line with the Eskom Groundwater Governance Guideline (240-85697643) and or international best standards.
· All samples shall be preserved following approved preservation standards and analyzed at a SANAS accredited laboratory using accredited methods.

· The contractor shall use the tables below as a monitoring programme.

Table 1: Analysis Requirements

	Area
	Borehole numbers
	Analysis required

	 Power station area
	B10, B11, B17, B18, B19, B58, B59,

B60, B61, B62,
	All variables listed on Table 2

	Power station and ash dump
	B27, B01, B03
	All variables listed on Table 2 including Total Petroleum Hydrocarbons

	Waste Rock dump
	MBH1, MBH2, MBH3, MBH4, B5, B28, B4
	All variables listed on Table 2 and 3



	Ash Dump
	B02, B48, B49, B20, B21, B22,

B50, B51, B24, B29, B41, B42, B31, B46,

B47, B44, B45, CO5, P05, P06, P07, P10, MA1, MA2, MA3 and MA4
	All variables listed on Table 2 including oil and grease

	Coal Stock Yard
	B06, B07, B08, B09

B63, B34, B52, B53, B54, B55
	All variables listed on Table 2

	Sewage plant
	B32, B33, B56, B57
	All variables listed on Table 2


NB: The maps and GPS coordinated of the boreholes and dams will be issued to the contractor before sampling commences.

Table 2: Chemical variables as per Water use License number 07/A42J/GECI/5726
	Variable
	Limit

	pH
	5 – 9.5

	Electrical conductivity(EC)
	150mS/m

	Nitrate as NO3
	10mg/l

	Ammonia as N
	10mg/l

	Chemical Oxygen Demand as COD
	75mg/l after removal of algae

	Faecal Coliforms
	1 count/100ml

	Orthophosphate as P
	10mg/l

	Suspended Solid
	25mg/l

	Flouride  as F
	1.5mg/l

	Sulphate as SO4
	400mg/l

	Chloride as Cl
	200mg/l

	Sodium as Na
	400mg/l

	Magnesium as Mg
	100mg/l

	Calcium as Ca
	150mg/l

	Total Dissolved Solids
	1000mg/l


Table 3:Chemical variables as per Waste Rock dump closure license 12/9/11/l206/5

	Variable
	SI Units
	Variable
	SI Units

	pH
	-Log/H+
	Barium (Ba)
	Mg/l

	Electrical Conductivity
	Ms/m
	Arsenic (AS)
	Mg/l

	TDS
	Mg/l
	Boron(B)
	Mg/l

	Mg
	Mg/l
	Cadmium (CD)
	Mg/l

	Ca
	Mg/l
	Free CN
	Mg/l

	Na
	Mg/l
	Chromium total (Cr)
	Mg/l

	K
	Mg/l
	Hexavalent Cr(VI)
	Mg/l

	Alkalinity
	Mg/l CaCO3
	Copper(CU)
	Mg/l

	Chloride
	Mg/l
	Manganese(Mn)
	Mg/l

	Sulphate (SO4)
	Mg/l
	Lead (Pb
	Mg/l

	NO3 -N
	Mg/l
	Mercury( HG
	Mg/l

	Fluoride 
	Mg/l
	
	

	COD
	Mg/l
	
	

	NH4-N
	Mg/l
	
	

	Phenols
	Mg/l
	
	

	Phosphate
	Mg/l
	
	

	TOC
	Mg/l
	
	


1. All accessible boreholes must be sampled throughout the Contract Period by the Contractor in accordance with this Contract and the “Groundwater Monitoring Guideline (GWG05a)”.

2. Allowance must be made for the sampling of at least new additional Monitoring Points after drilling as for variables in Table 2. New Monitoring Points must be surveyed with a GPS and plot on the current maps by the Contractor.

3. Updated groundwater monitoring layout/map must be provided by the contractor in the first reporting quarter

4. The groundwater level at each borehole must be recorded by the Contractor.

5. Purging of the boreholes before samples can be collected (3 column of borehole water to be removed)

6. The contractor shall record the date and time of sampling for each groundwater sampling point and the data included in the final report.

7. Samples can only be taken from the monitoring points listed in the scope and dry boreholes should also be listed.

8. All samples must be analyzed in a SANAS accredited laboratory using accredited methods

9. Seal/Decommission boreholes that have collapsed according to SANS 10299-9:2003 Part 9.

10. Conduct a numerical plume model and calibrate the model as and when required.

11. Extend borehole MA4 by 15m and M3 by 45m as per Environmental Management Programme                     (EMPr) for continuous Ash Dump 12/14/16/3/3/3/56

12. All parameters that are out of specification to be investigated and come up with possible remediation plans in line with the plume migration.

13. Hydro census and Aquifer vulnerability study

· Conduct hydro census and aquifer vulnerability study as and when required.

· The period of conducting the study shall be agreed between the Contractor and Employer based on the submitted program by the Contractor

Composite borehole water sampling

a. Composite water sampling (purging) is usually done by pumping water from the borehole. The borehole must be purged annually preferably during the 2nd quarter monitoring phase.

b. Procedures for composite sampling are as follows:

· First carrying out an electrical conductivity (EC) and pH measurement

· Activate the pump and remove (purge) at least three volumes of water contained in the hole or until dry.

· The purging must be done after the sample is collected.

· Electrical conductivity (EC) and pH measurement must be taken regularly during purging.

· Preserve sample and submit for analysis to a reputable analytical facility.

c. The next sample must be taken during the next monitoring phase ± 3 months later to ensure that equilibrium condition is reach in the aquifer.

d. Two types of pumps that may be considered for purging, because of their ease of installation, are the submersible pump and the bladder pump. Purging a borehole by bailing is not practical and addition would agitate the water excessively every time the bailer is plunged into the water.

Reporting

· All analytical reports and defects reports must be sent to the Employer within 3 weeks after sampling.

· A comprehensive quarterly report shall be sent to the Service Manager every quarter, a draft soft copy report must be sent to the Service Manager for comments before it can be finalized.

· The Service Manager shall send back comments to the consultants within 7 working days.

· The consultant will finalize the report and sent it back to the station within 2 weeks in a form of hardcopies x2 and a soft copy.

· The contractor shall also provide monitoring data on wish spreadsheet on a quarterly basis together with the report.

· Investigation report for all the parameters that are out of specification to be presented to management.

· The contractor will be liable for all the damages during scope execution.

· The Contractor shall present a full year of monitoring report at Station Environmental Action Committee (SEAC) Meeting. The time, day and venue thereof shall be communicated by the contract manager with 2 weeks prior the meeting.

Terms of Reference for Reporting

1. The reports to be submitted to the Employer throughout the Contract Period should describe but not be limited to:

2. The purpose and scope of the report.

3. The datasets used (locations, periods)

4. The monitoring date and time of sampling.

5. Sampling and Monitoring Methodology.

6. Monitoring Network Design.

7. Quality Assurance and Controls.

8. Field Measurements i.e., pH, EC, temperature, and total dissolved solids (TDS)

9. Groundwater and Surface water quality.

10. Groundwater Levels and Contours.

11. Comparison with relevant Resource Quality Objectives described in the Water Use licence.

12. Spatial and Temporal Trends.

13. Identify issues of access during the monitoring event.

14. Identify and delineate receptors.

15. Provide laboratory certificate of analyses.

16. Record all non-compliances;

17. Provide recommendation containing proposed rehabilitative measures and the required measures to be implemented; and

A detailed description of the condition (including the flow status in the case of Surface Water Monitoring Points) of each Monitoring Point must be reported on together with the field observations to facilitate data interpretation.
Interpretation and terminology

The following abbreviations are used in this Service Information:

	Abbreviation
	Meaning given to the abbreviation

	WUL
	Water use licence

	SACNASP
	South Africa council of natural scientist profession

	SEAC
	Station Environmental Action Committee


Management strategy and start up.

The Contractor’s plan for the service

The Contractor shall submit a programme two (2) weeks before the programme is executed, which incorporates the programmes of all of his Sub-contractors if any. For each activity, the start date, completion date, activity duration, shall be included in the programme. This programme will be captured in SAP which is the system that has been adopted by the Employer for all planning, progress monitoring and reporting on the Matimba Power station.

Management meetings

The contractor shall have Pre-sampling meeting before and after each sampling run with the employer’s representative and chemical services manager for feedback and recommendation and communicate any challenges uncounted during sampling.
	Title and purpose
	Approximate time & interval
	Location
	Attendance by:

	Risk register and compensation events
	When it occurs
	To be communicated
	Environmental Manager, Contract Manager and Contractor

	Overall contract progress and feedback
	Quarterly
	To be communicated
	Environmental Manager, Contract Manager and Contractor

	Present a yearly of monitoring report to management. 
	Yearly
	To be communicated
	Management Team, Environmental Manager, Contract Manager Contractor 


Contractor’s management, supervision and key people

     A member of station personnel must accompany a Contractor to site and a do an on job observation.

     The Employer will determine the time when the job observation shall be conducted.

Provision of bonds and guarantees

The form in which a bond or guarantee required by the conditions of contract (if any) is to be provided by the Contractor is given in Part 1 Agreements and Contract Data, document C1.3, Sureties.  

The Employer may withhold payment of amounts due to the Contractor until the bond or guarantee required in terms of this contract has been received and accepted by the person notified to the Contractor by the Service Manager to receive and accept such bond or guarantee.  Such withholding of payment due to the Contractor does not affect the Employer’s right to termination stated in this contract. 

Documentation control

Standardisation of data format

The contractor is encouraged to use the Windows Interpretation System for the Hydrogeologist (WISH) database mainly because it provides a means of distributing data amongst disparate parties and ensures a consistent format even if consultants or laboratories are switched in the middle of an investigation. A key part of selecting a suitable EDF is such that its use should not lock the user into one software system but should allow the user to switch freely between systems if he or she so chooses.

Data manipulation and storage tools

Data must be verifiable, and it shall remain Eskom property therefore it shall be treated as confidential. 

Two (2) Hardcopy should be delivered on site and the document will be taken to documentation centre for formal registration. The excel spreadsheet (WISH) should be sent via email to the Eskom environmental team

Data processing

Type of data processing that shall be applied to the database for Eskom should include the following:

All monitoring data, information and reports generated by the Contractor (since the inception of monitoring) shall be made available to the Employer in the required format. These will include (but not limited to); chemical data, water levels, geo-hydrological data and reports. After every monitoring phase, the Contractor shall upgrade the Site’s Water Quality Database and a copy of the monitoring data shall be made available to the Employer in an excel spreadsheet. The database and data shall remain the exclusive property of the Employer and shall not be share with anyone except the Contract manager, and  Services Manager.
The Employer reserves its right to obtain any data collected in any manner by any party (including the Contractor) in relation to this Contract for a period of 5 years after the expiry of the Contract Period for information purposes. 

Should the Employer exercise its right to obtain any data collected as explained above, the Employer shall not be held liable for any extra costs relating thereto.

Invoicing and payment

Within one week of receiving a payment certificate from the Service Manager in terms of core clause 51.1, the Contractor provides the Employer with a tax invoice showing the amount due for payment equal to that stated in the Service Manager’s payment certificate.  

The Contractor shall address the tax invoice to the contract manager,

Invoiceseskomlocal@eskom.co.za and include on each invoice the following information:

Name and address of the Contractor and the Service Manager; 

The contract number and title;

Contractor’s VAT registration number;

The Employer’s VAT registration number 4740101508;

Description of service provided for each item invoiced based on the Price List;

Total amount invoiced excluding VAT, the VAT and the invoiced amount including VAT;

(add other as required)

Add procedures for invoice submission and payment (e. g. electronic payment instructions)

Contract change management 

 In  case Service Manager/Contract Manager changes, the supplier will be notified of the change formal using contract communication protocols

Records of Defined Cost to be kept by the Contractor
To the Contractor

All historical documentation and data necessary for a complete understanding of the site will be supplied to the Contractor by the Employer on request. The Employer will also provide detailed information of potential contamination incidents that happened on-site, prior to a particular monitoring phase.

Insurance provided by the Employer

Not Applicable

Training workshops and technology transfer


Not Applicable

Design and supply of Equipment

The employer shall provide the contractor with a map that will show all the sampling sites with GPS coordinates and borehole numbers.

Things provided at the end of the service period for the Employer’s use

Equipment



Not Applicable

Information and other things




As stipulated in 1.2.1

Management of work done by Task Order




The employer shall issue a task order to the contractor 3 working days prior the service.

Health and safety, the environment and quality assurance

Safety

· The Contractor shall develop a health and safety procedure for the specific activities to be performed and submit for approval prior to site activities being commenced.

· The contractor shall ensure that all staff undergoes the appropriate safety induction prior to the on-site commencement of activities.

· The Contractor shall conduct a safety inspection and hold a meeting with all employees once per month. 

· The minutes of the meeting must be handed in to Eskom not later than the 4th last working day of the current month.

· The Contractor is responsible to ensure the safety of all employees as far as practicable without risk to their health.

· The Contractor must provide Eskom with a report of each employee's yearly medical screening not later than end February of every year.

· The Contractor is responsible to report all safety deficiencies to Eskom immediately for action.

· The Contractor must attend the monthly Main Safety meeting representing his company

· The site supervisor must keep the companies Contractors Safety File updated and hand it in for Assessment purposes on a quarterly basis.

Environmental Management System

· Environmental Requirements

· The tenderer shall coordinator his activities in line with the requirements of ISO 14001: 2015 as Matimba Power Station is ISO 14001 compliant. 

· The tenderer shall ensure that in the execution of his/her activities, no contamination of water (either surface or underground) is contaminated of its qualities is altered.

· The tenderer shall ensure that his/her practices are in line with Eskom SHEQ Policy (32-727) and Matimba Power Station  Environmental Policy  Statement (PS/270/083).

· The tenderer shall prepare  the following documents :

· Environmental Policy, 

· Method Statement, 

· Aspect & Impact (A&I) Environmental department for evaluation and approval which are in line with the scope as per the tender document.

· The tenderer shall prior to start with execution of the scope, provide the environmental officer with Environmental File with all required information

Quality Management
· Quality management system
The Contractor shall be required to demonstrate by means of a Contract Quality Plan (CQP) that this organisation is so structured that all the requirements of the specification will be properly monitored and controlled. The Contract Quality Plan (CQP), which must include the Quality Control Plan (QCP), is to be drafted in accordance with QM-58 and the Supplier Contract Quality Requirement Specification (QM58). The Quality documents are to be submitted for approval to the Project Manager within thirty (30) days after a contract has been awarded to the Contractor.
No work may commence unless the Contract Quality Plan and Quality Control Plan documents have been approved in writing and a copy submitted to the Project Manager. The Contractor, in conjunction with the Project Manager must sign off all Quality Control documents after completing all work as per the agreed scope. The Contractor to submit a copy of the final signed off documents/data packages to the Project Manager within one (1) week after completion of work.

The Contractor shall be required to read and fully understand the contents of the Supplier Contract Quality Requirement Specification (QM58) and a copy is to be kept in possession or on premises.

The Supplier Contract Quality Requirement Specification (QM58) shall remain applicable in the event of the contract being extended or modified for reasons permitted.

By signature and acceptance of this contract the Contractor acknowledges and agrees to comply with and adhere to Eskom’s policies and procedures (current and/or latest revisions) including the Supplier Contract Quality Requirement Specification (QM58).

Procurement

There is a cross reference from the core clause 11.2(6) definition of Disallowed Cost to the Service Information regarding procurement procedures.  This part of the Service Information MUST include any such procedures to be able to administer Disallowed Cost.  

People
Minimum requirements of people employed

Base requirements: The Contracting Company must have qualified personnel to conduct both sampling and analysis, on a minimal the personnel should have a degree in Hydrology or Geohydrological related field.

BBBEE and preferencing scheme

Specify constraints which Contractor must comply with after contract award in regard to any Broad Based Black Economic Empowerment (B-BBEE) or preferencing scheme measures.

Accelerated Shared Growth Initiative – South Africa (ASGI-SA) 

If the ASGI-SA requirements are to be included in this contract specify constraints which Contractor must comply with after contract award in regard to any ASGI-SA requirements.  The ASGI-SA Compliance Schedule completed in the returnable tender schedules is reproduced here.  If ASGI-SA does not apply, delete this paragraph.

The Contractor complies with and fulfils the Contractor’s obligations in respect of the Accelerated and Shared Growth Initiative - South Africa in accordance with and as provided for in the Contractor’s ASGI-SA Compliance Schedule stated below

.

[Insert the agreed ASGI-SA Compliance Schedule here]

The Contractor shall keep accurate records and provide the Service Manager with reports on the Contractor’s actual delivery against the above stated ASGI-SA criteria.   [Elaborate on access to and format of records and frequency of submission etc.]

The Contractor’s failure to comply with his ASGI-SA obligations constitutes substantial failure on the part of the Contractor to comply with his obligations under this contract.

Subcontracting

Preferred subcontractors

Contractor’s discretion

Subcontract documentation, and assessment of subcontract tenders

Contractor’s discretion – The subcontractor should not affect the conditions of the contract.

Limitations on subcontracting

Contractor’s discretion

Attendance on subcontractors

Contractor’s discretion

Plant and Materials

Specifications

Not Applicable

Correction of defects

 The contractor shall report any defect to the employer immediately.

Contractor’s procurement of Plant and Materials

Tests and inspections before delivery

Not Applicable

Plant & Materials provided “free issue” by the Employer

Not Applicable

Working on the Affected Property

Employer’s site entry and security control, permits, and site regulations

The contractor shall inform the employer when coming on site and a gate access will be arranged by the employer.

People restrictions, hours of work, conduct and records



Not Applicable

Health and safety facilities on the Affected Property

Section 3 deals with contractual H & S requirements in addition to those of the OHSA Act.  This section allows the Employer to state what measures are to be taken on the Affected Property by describing where First Aid facilities provided by the Employer are located and any other emergency arrangements.  Do not use if already addressed in 2.3. 

Environmental controls, fauna & flora

This sub-paragraph may not be required in a service contract or if these matters are dealt with in the general environmental requirements referred to in section 3 above.

Cooperating with and obtaining acceptance of others



Not Applicable

Records of Contractor’s Equipment



Not Applicable

Equipment provided by the Employer


Not Applicable

Site services and facilities

Provided by the Employer


Not Applicable

Provided by the Contractor
Contractor shall provide own accommodation, transportation, stationary, computers and any equipment required to perform their duties.

Control of noise, dust, water and waste 



Not Applicable

Hook ups to existing works



Not Applicable

Tests and inspections

Description of tests and inspections

All the analysis shall be done according to the SABS approved methods and the lab conducting the tests must be SANAS accredited. 

Materials facilities and samples for tests and inspections 



Sampling points and list of the parameters are listed on the scope of work.

List of drawings

Drawings issued by the Employer

This is the list of drawings issued by the Employer at or before the Contract Date and which apply to this contract.

	Drawing  number
	Revision
	Title

	
	
	

	
	
	

	
	
	

	
	
	


� This total is required by the Employer for budgeting purposes only.  Actual amounts due will be assessed in terms of the conditions of contract.


� Available from Engineering Contract Strategies Tel 011 803 3008 Fax 011 803 3009


� See Bennett, J and Baird, A NEC and Partnering - The Guide to Building Winning Teams Thomas Telford London 2001 available from Engineering Contract Strategies
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