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PART C1:
AGREEMENTS & CONTRACT DATA

	Document reference
	Title
	No of pages

	C1.1
	Form of Offer & Acceptance
	[●]

	C1.2a
	Contract Data provided by the Employer
	[●]

	C1.2b
	Contract Data provided by the Consultant

	[●]

	
	
	


C1.1 Form of Offer & Acceptance

Offer

The Employer, identified in the Acceptance signature block, has solicited offers to enter into a contract for the procurement of:

The Enablement resource SPV provider  
The tenderer, identified in the Offer signature block, has

	either
	examined the documents listed in the Tender Data and addenda thereto as listed in the Returnable Schedules, and by submitting this Offer has accepted the Conditions of Tender.

	Or
	examined the draft contract as listed in the Acceptance section and agreed to provide this Offer.


By the representative of the tenderer, deemed to be duly authorised, signing this part of this Form of Offer and Acceptance the tenderer offers to perform all of the obligations and liabilities of the Consultant under the contract including compliance with all its terms and conditions according to their true intent and meaning for an amount to be determined in accordance with the conditions of contract identified in the Contract Data. 

	The offered total of the Prices exclusive of VAT is 
	As per task order 

	Value Added Tax @ 15% is
	As per task order 

	The offered total of the Prices inclusive of VAT is
	As per task order 

	(in words)      



This Offer may be accepted by the Employer by signing the Acceptance part of this Form of Offer and Acceptance and returning one copy of this document including the Schedule of Deviations (if any) to the tenderer before the end of the period of validity stated in the Tender Data, or other period as agreed, whereupon the tenderer becomes the party named as the Consultant in the conditions of contract identified in the Contract Data.

	Signature(s)


	
	
	

	Name(s)


	
	
	

	Capacity


	
	
	

	For the tenderer:


	

	Name & signature of witness
	(Insert name and address of organisation)
	
	Date
	

	
	


Acceptance

By signing this part of this Form of Offer and Acceptance, the Employer identified below accepts the tenderer’s Offer.  In consideration thereof, the Employer shall pay the Consultant the amount due in accordance with the conditions of contract identified in the Contract Data.  Acceptance of the tenderer’s Offer shall form an agreement between the Employer and the tenderer upon the terms and conditions contained in this agreement and in the contract that is the subject of this agreement.

The terms of the contract, are contained in: 

Part C1

Agreements and Contract Data, (which includes this Form of Offer and Acceptance)

Part C2

Pricing Data

Part C3

Scope of Work: The Scope

and drawings and documents (or parts thereof), which may be incorporated by reference into the above listed Parts.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Returnable Schedules as well as any changes to the terms of the Offer agreed by the tenderer and the Employer during this process of offer and acceptance, are contained in the Schedule of Deviations attached to and forming part of this Form of Offer and Acceptance.  No amendments to or deviations from said documents are valid unless contained in this Schedule.

The tenderer shall within two weeks of receiving a completed copy of this agreement, including the Schedule of Deviations (if any), contact the Employer’s agent (whose details are given in the Contract Data) to arrange the delivery of any securities, bonds, guarantees, proof of insurance and any other documentation to be provided in terms of the conditions of contract identified in the Contract Data at, or just after, the date this agreement comes into effect.  Failure to fulfil any of these obligations in accordance with those terms shall constitute a repudiation of this agreement.

Notwithstanding anything contained herein, this agreement comes into effect on the date when the tenderer receives one fully completed and signed original copy of this document, including the Schedule of Deviations (if any).  

	Signature(s)


	
	
	

	Name(s)
	
	
	

	Capacity


	
	
	

	for the Employer


	

	Name & signature of witness
	(Insert name and address of organisation)
	
	Date
	


Note: If a tenderer wishes to submit alternative tenders, use another copy of this Form of Offer and Acceptance.

Schedule of Deviations 

Note:

1.  To be completed by the Employer prior to award of contract.  This part of the Offer & Acceptance would not be required if the contract has been developed by negotiation between the Parties and is not the result of a process of competitive tendering.

2. The extent of deviations from the tender documents issued by the Employer prior to the tender closing date is limited to those permitted in terms of the Conditions of Tender.

3. A tenderer’s covering letter must not be included in the final contract document.  Should any matter in such letter, which constitutes a deviation as aforesaid be the subject of agreement reached during the process of Offer and Acceptance, the outcome of such agreement shall be recorded here and the final draft of the contract documents shall be revised to incorporate the effect of it.

	No.
	Subject
	Details

	1
	     
	     

	2
	     
	     

	3
	     
	     

	4
	     
	     

	5
	     
	     

	6
	     
	     

	7
	     
	     

	
	
	


By the duly authorised representatives signing this Schedule of Deviations below, the Employer and the tenderer agree to and accept this Schedule of Deviations as the only deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Tender Schedules, as well as any confirmation, clarification or changes to the terms of the Offer agreed by the tenderer and the Employer during this process of Offer and Acceptance.  

It is expressly agreed that no other matter whether in writing, oral communication or implied during the period between the issue of the tender documents and the receipt by the tenderer of a completed signed copy of this Form shall have any meaning or effect in the contract between the parties arising from this Agreement. 

	
	For the tenderer:


	
	For the Employer



	Signature


	
	
	

	Name
	
	
	

	Capacity


	
	
	

	On behalf of
	(Insert name and address of organisation)


	
	(Insert name and address of organisation)



	Name & signature of witness
	
	
	

	Date
	
	
	


C1.2 PSC3 Contract Data

Part one - Data provided by the Employer
	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option 
	G:
       Term contract

	
	dispute resolution Option
	W1:
Dispute resolution procedure

	
	and secondary Options 
	

	
	
	X1:

Price adjustment for inflation

	
	
	X2

Changes in the law

	
	
	X3:

Multiple currencies



	
	
	X7:

Delay damages

	
	
	X9:

Transfer of rights

	
	
	X10

Employer’s Agent

	
	
	X11:
Termination by the Employer

	
	
	X13       Performance Bond

	
	
	X18:
Limitation of liability

	
	
	Z:

Additional conditions of contract

	
	of the NEC3 Professional Services Contract (April 2013)

	

	10.1
	The Employer is (Name):
	Eskom Holdings SOC Ltd (reg no: 2002/015527/30), a state owned company incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	11.2(9)
	The services are 
	GCD Enablement resource provider CONSULTANT 

	11.2(10)
	The following matters will be included in the Risk Register
	a) Unavailability of Key People
b) Skill or qualification gaps

c) High turnover or staffing shortages

d) Delays in mobilising staff

e) Consultant initiated personnel changes

f) Industrial action or labour disputes

g) Health & safety incidents involving personnel

h) Personnel non-compliance or misconduct

	11.2(11)
	The Scope is in  
	Part 3: Scope of Work

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	48 hours

	13.6
	The period for retention is 
	5 years following Completion or early termination.

	2
	The Parties’ main responsibilities
	

	25.2
	The Employer provides access to the following persons, places and things
	Not Applicable
	

	3
	Time
	

	31.2
	The starting date is.
	Upon signing of the contract

	11.2(3)
	The completion date for the whole of the services is.
	96 months from starting date

	11.2(6)
	The key dates and the conditions to be met are:
	Condition to be met
	key date

	
	
	1
	As per task order issued
	as per accepted program for each taskorder  

	31.1
	The Consultant is to submit a first programme for acceptance within 
	2 weeks of the Contract Date.

	32.2
	The Consultant submits revised programmes at intervals no longer than 
	4 weeks.

	4
	Quality
	

	40.2
	The quality policy statement and quality plan are provided within
	1 week of the Contract Date.

	42.2
	The defects date is 
	52 weeks after Completion of the whole of the services.

	5
	Payment
	

	50.1
	The assessment interval is 
	between the 24th and 25th  day of each successive month.

	50.3
	The expenses stated by the Employer are
	Item
	Amount

	
	Accommodation Expenses 
	Sum 
	As per Eskom Travel Policy 32-1042

	
	Travel Reimbursements 
	Per km 
	As per Eskom Travel Policy 32-1042

	51.1
	The period within which payments are made is 
	8 weeks.

	51.2
	The currency of this contract is the 
	South African Rand

	51.5
	The interest rate is 
	the publicly quoted prime rate of interest  charged by [●] Standard Bank of South Africa Limited at the time an amount payable in SA Rand was due,

and 

the LIBOR rate applicable at the time for amounts due in other currencies. LIBOR is the 6 month London Interbank Offered Rate quoted under the caption “Money Rates” in The Wall Street Journal for the applicable currency or if no rate is quoted for the currency in question then the rate for United States Dollars, and if no such rate appears in The Wall Street Journal then the rate as quoted by the Reuters Monitor Money Rates Service (or such service as may replace the Reuters Monitor Money Rates Service) on the due date for the payment in question, adjusted mutatis mutandis every 6 months thereafter and as certified, in the event of any dispute, by any manager employed in the foreign exchange department of The Standard Bank of South Africa Limited, whose appointment it shall not be necessary to prove



	6
	Compensation events
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	7
	Rights to material
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	8
	Indemnity, insurance and liability
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	82.1
	The Consultant’s total liability to the Employer for all matters arising under or in connection with this contract, other than the excluded matters, is limited to
	The total of the Prices

	9
	Termination
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	10
	Data for main Option clause
	

	G
	Term contract
	

	21.4
	The Consultant prepares forecasts of the total Time Charge and expenses at intervals no longer than 
	[●]weeks.

	50.4
	The exchange rates are those published in
	[●] on [●] (date).

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is 
	the person selected from the ICE-SA Division (or its successor body) of the South African Institution of Civil Engineering Panel of Adjudicators by the Party intending to refer a dispute to him.  (see www.ice-sa.org.za). If the Parties do not agree on an Adjudicator the Adjudicator will be appointed by the Arbitration Foundation of Southern Africa (AFSA). 

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
	[●]

	
	e-mail
	[●]

	W1.2(3)
	The adjudicator nominating body is: 
	the Chairman of the ICE-SA Division (or its successor body) of the South African Institution of Civil Engineering. (See www.ice-sa.org.za).

	W1.4(2)
	The tribunal is: 
	Arbitration

	W1.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or

· if the arbitration procedure does not state who selects an arbitrator, is
	the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	12
	Data for secondary Option clauses
	

	X1
	Price adjustment for inflation
	

	X1.1
	The index is 
	SEIFSA Indices

75% Labour C3

10% Transport L2B
15% Non-Adjustable Constant


	
	The staff rates are


	Fixed at the contract date for the first 12 months, thereafter CPA calculated as per above indices.

	X2
	Changes in the law
	

	X2.1
	The law of the project is 
	South African Law

	X3
	Multiple currencies
	

	X3.1


	The Employer will pay for these items or activities in the currencies stated
	Items & activities
	Other currency
	Maximum payment in other currency

	
	
	[●]
	[●]
	[●]

	
	
	[●]
	[●]
	[●]

	
	
	[●]
	[●]
	[●]

	
	
	
	
	

	X3.1
	The exchange rates are those published in
	[●]on [●] (date)

The items & activities will be paid in the other currency 

- to a foreign Bank account nominated by the Consultant 

- to a valid SARB approved CFC account in South Africa

- in accordance with an alternative payment method agreed with the Employer before the Contract Date.

(select one of the three methods as agreed with successful tenderer and delete the others and this note)

	X7
	Delay damages
	

	X7.1
	Delay damages for late Completion of the whole of the services are
	R5 000 per day per task order

	X9
	Transfer of rights
	There is no reference to Contract Data in this Option and terms in italics used in this Option are identified elsewhere in this Contract Data.

	X10
	The Employer’s Agent
	

	X10.1
	The Employer’s Agent is
	

	
	Name:
	[●]

	
	Address
	[●]

	
	The authority of the Employer’s Agent is
	[●]

	X11
	Termination by the Employer
	Delete X11.2 and replace with the following “The amount due on termination includes an amount due assessed as for normal payments”

	X13 
	Performance bond 
	 

	X13.1 
	The amount of the performance bond is 
	10% of the contract price

	X18
	Limitation of liability
	

	X18.1
	The Consultant’s liability to the Employer for indirect or consequential loss is limited to:
	R0.00 (Zero Rand)

	X18.2
	The Consultant’s liability to the Employer for Defects that are not found until after the defects date is limited to:
	The total of the Prices



	X18.3
	The end of liability date is 
	five years after Completion of the whole of the services.

	Z
	The Additional conditions of contract are
	Z1 to Z17 always apply.

	
	

	Z1
	Cession delegation and assignment

	Z1.1
	The Consultant does not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Employer.

	Z1.2
	Notwithstanding the above, the Employer may on written notice to the Consultant cede and delegate its rights and obligations under this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry. 

	
	

	Z2
	Joint ventures

	Z2.1
	If the Consultant constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations then these persons or organisations are deemed to be jointly and severally liable to the Employer for the performance of this contract.

	Z2.2
	Unless already notified to the Employer, the persons or organisations notify the Employer within two weeks of the Contract Date of the key person who has the authority to bind the Consultant on their behalf.

	Z2.3
	The Consultant does not alter the composition of the joint venture, consortium or other unincorporated grouping of two or more persons without the consent of the Employer having been given to the Consultant in writing.

	
	

	Z3
	Change of Broad Based Black Economic Empowerment (B-BBEE) status

	Z3.1
	Where a change in the Consultant’s legal status, ownership or any other change to his business composition or business dealings results in a change to the Consultant’s B-BBEE status, the Consultant notifies the Employer within seven days of the change.

	Z3.2
	The Consultant is required to submit an updated verification certificate and necessary supporting documentation confirming the change in his B-BBEE status to the Employer within thirty days of the notification or as otherwise instructed by the Employer.

	Z3.3
	Where, as a result, the Consultant’s B-BBEE status has decreased since the Contract Date the Employer may either re-negotiate this contract or alternatively, terminate the Consultant’s obligation to Provide the Services.

	Z3.4
	Failure by the Consultant to notify the Employer of a change in its B-BBEE status may constitute a reason for termination. If the Employer terminates in terms of this clause, the procedures on termination are those stated in core clause 91.  The payment on termination includes a deduction of the forecast of the additional cost to the Employer of completing the whole of the services in addition to the amounts due in terms of core clause 92.1.

	
	


	Z4
	Confidentiality

	Z4.1
	The Consultant does not disclose or make any information arising from or in connection with this contract available to Others. This undertaking does not, however, apply to information which at the time of disclosure or thereafter, without default on the part of the Consultant, enters the public domain or to information which was already in the possession of the Consultant at the time of disclosure (evidenced by written records in existence at that time).  Should the Consultant disclose information to Others in terms of clause 23.1, the Consultant ensures that the provisions of this clause are complied with by the recipient.

	Z4.2
	If the Consultant is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the Employer.

	Z4.3
	In the event that the Consultant is, at any time, required by law to disclose any such information which is required to be kept confidential, the Consultant, to the extent permitted by law prior to disclosure, notifies the Employer so that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure.  In the event that such protective order is not, or cannot, be obtained, then the Consultant may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z4.4
	The taking of images (whether photographs, video footage or otherwise) of the Employer’s project works or any portion thereof, in the course of Providing the Services and after Completion, requires the prior written consent of the Employer.  All rights in and to all such images vests exclusively in the Employer.  

	
	

	Z5
	Waiver and estoppel: Add to core clause 12.3:

	Z5.1
	Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.

	
	

	Z6
	Provision of a Tax Invoice.  Add to core clause 51

	Z6.1
	The Consultant (if registered in South Africa in terms of the companies Act) is required to comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to include the Employer’s VAT number 4740101508 on each invoice he submits for payment.

	
	

	Z7
	Notifying compensation events

	Z7.1
	Delete from the last sentence in core clause 61.3, “unless the Employer should have notified the event to the Consultant but did not”.

	
	

	Z8
	Employer’s limitation of liability

	Z8.1
	The Employer’s liability to the Consultant for the Consultant’s indirect or consequential loss is limited to R0.00 (zero Rand)

	
	

	Z9
	Termination: Add to core clause 90.1, at the second main bullet point, fourth sub-bullet point, after the words "against it":  

	Z9.1
	   or had a business rescue order granted against it.

	
	

	Z10
	Delay damages: Addition to secondary Option X7 Delay damages (if applicable in this contract)

	Z10.1
	If the Consultant’s payment of delay damages reaches the limits stated in this Contract Data for Option X7 or Options X5 and X7 used together, the Employer may terminate the Consultant’s obligation to Provide the Services.

	Z10.2
	If the Employer terminates in terms of this clause, the procedures on termination are those stated in core clause 91.  The payment on termination includes a deduction of the forecast of the additional cost to the Employer of completing the whole of the services in addition to the amounts due in terms of core clause 92.1.

	
	

	Z11
	Ethics

	For the purposes of this Z-clause, the following definitions apply:

	Affected Party
	means, as the context requires, any party, irrespective of whether it is the Consultant or a third party, such party’s employees, agents, or Subconsultants or Subconsultant’s employees, or any one or more of all of these parties’ relatives or friends,

	Coercive Action
	means to harm or threaten to harm, directly or indirectly, an Affected Party or the property of an Affected Party, or to otherwise influence or attempt to influence an Affected Party to act unlawfully or illegally,

	Collusive Action
	means where two or more parties co-operate to achieve an unlawful or illegal purpose, including to influence an Affected Party to act unlawfully or illegally,

	Committing Party
	means, as the context requires, the Consultant, or any member thereof in the case of a joint venture, or its employees, agents, or Subconsultants or the Subconsultant’s employees,

	Corrupt Action
	means the offering, giving, taking, or soliciting, directly or indirectly, of a good or service to unlawfully or illegally influence the actions of an Affected Party,

	Fraudulent Action
	means any unlawfully or illegally intentional act or omission that misleads, or attempts to mislead, an Affected Party, in order to obtain a financial or other benefit or to avoid an obligation or incurring an obligation,

	Obstructive Action
	means a Committing Party unlawfully or illegally destroying, falsifying, altering or concealing information or making false statements to materially impede an investigation into allegations of Prohibited Action, and

	Prohibited Action
	means any one or more of a Coercive Action, Collusive Action Corrupt Action, Fraudulent Action or Obstructive Action.

	Z11.1
	A Committing Party may not take any Prohibited Action during the course of the procurement of this contract or in execution thereof.

	Z11.2
	The Employer may terminate the Consultant’s obligation to Provide the Services if a Committing Party has taken such Prohibited Action and the Consultant did not take timely and appropriate action to prevent or remedy the situation, without limiting any other rights or remedies the Employer has. It is not required that the Committing Party had to have been found guilty, in court or in any other similar process, of such Prohibited Action before the Employer can terminate the Consultant’s obligation to Provide the Services for this reason.

	Z11.3
	If the Employer terminates the Consultant’s obligation to Provide the Services for this reason, the amounts due on termination are those intended in core clauses 92.1 and 92.2.

	Z11.4
	A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action. Where the Employer does not have a contractual bond with the Committing Party, the Consultant ensures that the Committing Party co-operates fully with an investigation.


	
	

	Z12
	Insurance

	Z12.1
	Replace core clause 81 with the following:

	81.1
	When requested by a Party, the other Party provides certificates from his insurer or broker stating that the insurances required by this contract are in force.

	81.2
	The Consultant provides the insurances stated in the Insurance Table A from the starting date until the earlier of Completion and the date of the termination certificate.

	
	INSURANCE TABLE A

	
	Insurance against

Minimum amount of cover

For the period following Completion of the whole of the services or earlier termination

Liability of the Consultant for claims made against him arising out of his failure to use the skill and care normally used by professionals providing services similar to the services
Whatever the Consultant deems necessary for any occurrence or series of occurrences arising out of one event without limit to the number of claims.
12 months after contract completion or termination
Liability for death of or bodily injury to a person (not an employee of the Consultant) or loss of or damage to property resulting from an action or failure to take action by the Consultant
Loss of or damage to property:

The replacement cost where not covered by the Employer’s insurance

The Employer’s policy deductible, as at Contract Date, where covered by the Employer’s insurance
Bodily injury to or death of a person:

The amount required by the applicable law.

12 months after contract completion or termination
Liability for death of or bodily injury to employees of the Consultant arising out of and in the course of their employment in connection with this contract

The amount required by the applicable law

12 months after contract completion or termination


	81.3
	The Employer provides the insurances stated in the Insurance Table B.

	
	INSURANCE TABLE B

	
	Insurance against or name of policy

Minimum amount of cover or minimum limit of indemnity

Assets All Risk

Per the insurance policy document

Contract Works insurance

Per the insurance policy document

Environmental Liability

Per the insurance policy document
General and Public Liability

Per the insurance policy document
Transportation (Marine)

Per the insurance policy document
Motor Fleet and Mobile Plant

Per the insurance policy document
Terrorism

Per the insurance policy document
Cyber Liability

Per the insurance policy document

Nuclear Material Damage and Business Interruption

Per the insurance policy document

Nuclear Material Damage Terrorism

Per the insurance policy document



	

	

	Z13
	Nuclear Liability

	Z13.1
	The Employer is the operator of the Koeberg Nuclear Power Station (KNPS), a nuclear installation, as designated by the National Nuclear Regulator of the Republic of South Africa, and is the holder of a nuclear licence in respect of the KNPS.

	Z13.2
	The Employer is solely responsible for and indemnifies the Consultant or any other person against any and all liabilities which the Consultant or any person may incur arising out of or resulting from nuclear damage, as defined in Act 47 of 1999, save to the extent that any liabilities are incurred due to the unlawful intent of the Consultant or any other person or the presence of the Consultant or that person or any property of the Consultant or such person at or in the KNPS or on the KNPS site, without the permission of the Employer or of a person acting on behalf of the Employer.

	Z13.3
	Subject to clause Z13.4 below, the Employer waives all rights of recourse, arising from the aforesaid, save to the extent that any claims arise or liability is incurred due or attributable to the unlawful intent of the Consultant or any other person, or the presence of the Consultant or that person or any property of the Consultant or such person at or in the KNPS or on the KNPS site, without the permission of the Employer or of a person acting on behalf of the Employer.

	Z13.4
	The Employer does not waive its rights provided for in section 30 (7) of Act 47 of 1999, or any replacement section dealing with the same subject matter.

	Z13.5
	The protection afforded by the provisions hereof shall be in effect until the KNPS is decommissioned.

	
	

	Z14
	Asbestos

	For the purposes of this Z-clause, the following definitions apply:

	AAIA
	means approved asbestos inspection authority.

	ACM
	means asbestos containing materials.

	AL
	means action level, i.e. a level of 50% of the OEL, i.e. 0.1 regulated asbestos fibres per ml of air measured over a 4 hour period. The value at which proactive actions is required in order to control asbestos exposure to prevent exceeding the OEL.

	Ambient Air
	means breathable air in area of work with specific reference to breathing zone, which is defined to be a virtual area within a radius of approximately 30cm from the nose inlet.

	Compliance Monitoring
	means compliance sampling used to assess whether or not the personal exposure of workers to regulated asbestos fibres is in compliance with the Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos and asbestos containing material, equipment and articles.

	OEL
	means occupational exposure limit.

	Parallel Measurements
	means measurements performed in parallel, yet separately, to existing measurements to verify validity of results.

	Safe Levels
	means  airborne asbestos exposure levels conforming to the Standard’s requirements for safe processing, handling, storing, disposal and phase-out of asbestos and asbestos containing material, equipment and articles.

	Standard
	means the Employer’s Asbestos Standard 32-303: Requirements for Safe Processing, Handling, Storing, Disposal and Phase-out of Asbestos and Asbestos Containing Material, Equipment and Articles.

	SANAS
	means the South African National Accreditation System.

	TWA
	means the average exposure, within a given workplace, to airborne asbestos fibres, normalised to the baseline of a 4 hour continuous period, also applicable to short term exposures, i.e. 10-minute TWA.

	Z14.1
	The Employer ensures that the Ambient Air in the area where the Consultant will Provide the Services conforms to the acceptable prescribed South African standard for asbestos, as per the regulations published in GNR 155 of 10 February 2002, under the Occupational Health and Safety Act, 1993 (Act 85 of 1993) (“Asbestos Regulations”). The OEL for asbestos is 0.2 regulated asbestos fibres per millilitre of air as a 4-hour TWA, averaged over any continuous period of four hours, and the short term exposure limit of 0.6 regulated asbestos fibres per millilitre of air as a 10-minute TWA, averaged over any 10 minutes, measured in accordance with HSG248 and monitored according to HSG173 and OESSM.

	Z14.2
	Upon written request by the Consultant, the Employer certifies that these conditions prevail. All measurements and reporting are effected by an independent, competent, and certified occupational hygiene inspection body, i.e. a SANAS accredited and Department of Employment and Labour approved AAIA. The Consultant may perform Parallel Measurements and related control measures at the Consultant’s expense. For the purposes of compliance the results generated from Parallel Measurements are evaluated only against South African statutory limits as detailed in clause Z14.1. Control measures conform to the requirements stipulated in the AAIA-approved asbestos work plan.

	Z14.3
	The Employer manages asbestos and ACM according to the Standard.

	Z14.4
	In the event that any asbestos is identified while Providing the Services, a risk assessment is conducted and if so required, with reference to possible exposure to an airborne concentration of above the AL for asbestos, immediate control measures are implemented and relevant air monitoring conducted in order to declare the area safe.

	Z14.5
	The Consultant’s personnel are entitled to stop working and leave the contaminated area forthwith until such time that the area of concern is declared safe by either Compliance Monitoring or an AAIA approved control measure intervention, for example, per the emergency asbestos work plan, if applicable.

	Z14.6
	The Consultant continues to Provide the Services, without additional control measures presented, on presentation of Safe Levels. The contractually agreed dates to Provide the Services, including the Completion Date, are adjusted accordingly. The contractually agreed dates are extended by the notification periods required by regulations 3 and 21 of the Asbestos Regulations, 2001.

	Z14.7
	Any removal and disposal of asbestos, asbestos containing materials and waste, is done by a registered asbestos contractor, instructed by the Employer at the Employer’s expense, and conducted in line with South African legislation.


	Z15
	Protection of Personal Information Act, 2013 (“POPIA”)

	Z15.1
	For the purposes of this clause Z15, the terms “Data Subject”, “Personal Information” and “Regulator” and “Responsible Party” have the meanings given to them in the Protection of Personal Information Act, 2013 (“POPIA”).

	Z15.2
	Each Party acknowledges that it is an independent Responsible Party in relation to the Personal Information processed in terms of this contract(“Shared Personal Information”) and that it determines the purposes for which and the manner in which the Shared Personal Information is, or is to be, processed.

	Z15.3
	Each Party shall comply at all times with POPIA when performing its obligations under this contract and shall not perform any of their respective obligations under this contract in such a way as to cause the other Party to breach any of that other Party's obligations under POPIA.

	Z15.4
	Each Party shall ensure that, in respect of all Shared Personal Information provided to the other Party and in respect of the use of that Shared Personal Information under this contract:- 

Z15.4.1 All necessary fair processing notices have been provided to and consents obtained from Data Subjects by that Party, where required, in terms of POPIA, including to specify that the other Party is also a Responsible Party in respect of the Data Subject’s Personal Information and to provide a link (https://www.eskom.co.za/about-eskom/website-terms-and-conditions/) to the other Party’s Privacy Statement or to include a statement that the other Party’s Privacy Statement can be found on the other Party’s website.

Z15.4.2 All necessary steps have been taken to ensure that Shared Personal Information has been collected and Processed in accordance with the principles set out in POPIA, including in particular those relating to: 

Z15.4.2.1 lawful, fair and transparent Processing; 

Z15.4.2.2 specified, legitimate and explicit purposes of Processing; and 

Z15.4.2.3 adequate, relevant and not excessive Processing.

	Z15.5 
	If either Party receives any complaint, notice or communication from the Regulator which relates directly to:

Z15.5.1 the other Party’s Processing of the Shared Personal Data; or 

Z15.5.2 A potential failure by the other Party to comply with POPIA in respect of the activities of the Parties under or in connection with this contract, 

it shall, to the extent permitted by law, promptly notify the other Party and provide such information as it shall reasonably request in that regard.

	Z15.6
	If a Data Subject makes a written request to either Party to exercise any of their rights under POPIA, the receiving Party shall respond to that request in accordance with POPIA.  To the extent the request concerns processing of Shared Personal Information undertaken by the other Party, the receiving Party shall: 

Z16.6.1 promptly and without undue delay forward the request to the other Party; and 

Z16.6.2 cooperate and provide reasonable assistance in relation to that request to enable the other Party to respond in accordance with POPIA.

	Z15.7
	Each Party acknowledges that the other Party may disclose Shared Personal Information to any Regulator or law enforcement authority with jurisdiction to request access to the Shared Personal Information.

	Z15.8
	Neither Party discloses or otherwise makes available the Personal Information to any third Party (including sub-contractors, but excluding its authorised employees who require access to such Personal Information strictly in order for the parties to carry out their obligations pursuant to this contract), unless a Party has provided, to a requesting Party, its prior written consent to do so, and the requesting Party has submitted to the other Party (consenting Party), to its satisfaction,  a copy of a written contract  or undertaking that the requesting Party has entered into with a third Party for the protection of Personal Information of the Data Subjects or unless there is an applicable exemption in terms of the law to process or further process the personal information.

	Z15.9
	The requesting Party indemnifies and holds harmless the consenting Party and its staff, successors, cessionaries, delegates, and assigns, from any and all losses, costs, expenses and damage, as well as penalties and fines arising from the requesting Party’s non-compliance with the provision of any relevant legislation applicable to Personal Information/data protection, as well as damage to the consenting Party’s reputation and costs of compliance as directed by the Regulator, including but not limited to publication of the data breach.

	Z15.10
	No Party may transfer Personal Information about a data subject to a third Party who is in a foreign country unless they have obtained the relevant written consent of the other Party and there is full compliance with section 72 of POPIA and any foreign applicable legislation.



	Z16
	SDL&I Bond


	Z16.1
	The Consultant gives the Employer a SDL &I bond, provided by a bank or insurer which the Employer has accepted, for the value of 0.25% of the Contract Price and in the form set out in the Scope. A reason for not accepting the bank or insurer is that its commercial position is not strong enough to carry the bond. If the bond was not given by the Contract Date, it is given to the Employer within four weeks of the Contract Date.

	Z17
	The Parties’ use of material Delete clause 70.4


	Z17.1
	Delete clause 70.4 replace with the following " "The Consultant may not use the material provided by him under this contract for other work"


	Z18
	Security Clearance/ Criminal Checks


	Z18.1
	The Consultant and its subcontractors implement risk and security management processes and measures to mitigate any threats against any premises, installations or sites, systems, or information of the Employer with only persons with criminal verification record security clearance certificates being given access after verification of these and identifying documents by the Employer’s security system.

	Z18.2
	The Consultant provides, at the Consultant’s cost, to the Employer, criminal verification record security clearance certificates for each person the Consultant or its subcontractors requires to access any premises, installations or sites, systems, or information of the Employer, with copies of their identifying documents, such as passports, before allowed such access by the Employer. The Employer‘s refusal to allow access to premises, installations or site/s, systems or information is at the Employer’s sole discretion and is not a compensation event.

	Z18.3 
	The criminal verification record security clearance certificates provided are to have been issued by a service provider which is to be a reputable screening company accredited by the South African Police Services, are to be no older than four weeks since issue and valid for as long as each person is required to access premises, installations or sites, systems or information. The Employer may require updated certificates and identifying documents every 26 to 52 weeks, subject to safety and security concerns and the risk rating of the works or services undertaken and/or premises, installations or sites, systems or information.

	Z18.4 


	If any such criminal verification record security clearance certificates is cancelled, withdrawn, invalidated, amended, or expires, or a criminal conviction is noted against any person requiring access, even if an appeal against the criminal conviction has been noted, the Employer may instruct the Consultant to ensure that such person leaves the premises, installations or site/s and is blocked from systems and information and the giving of this instruction is not a compensation event.

	Z19 
	Health, safety, environmental, professional and other legal requirements

	
	Add to main responsibilities in section 2 of conditions of contract.

	Z19.1
	The Consultant acts in accordance with all applicable law and regulations and rules, guidelines, policies, standards, directives, occupational health and safety and environmental specifications, requirements and procedures otherwise provided for under this contract and ensures that subcontractors, employees and others under the Consultant’s direction and control, likewise observe these and comply.

	Z19.2


	The Consultant undertakes all reasonable and proper precautions to ensure the health and safety of persons and to protect the environment in and about the Affected Property or affected by the provision or execution of the services.

	Z19.3


	The Consultant warrants that the Prices, at the date when this contract came into existence, sufficiently provides for proper compliance with all applicable law and regulations and rules, guidelines and procedures of the law of the contact, and otherwise provided for under this contract, including resourcing and appointment of professionally registered persons as required, and for properly ensuring the health and safety of persons and to protect the environment in and about or affected by the provision of the services.

	Z19.4
	Where applicable, the Consultant may not commence with the provision or execution of the  services until the Consultant’s Health and Safety file has been approved by the professional construction health and safety agent or health and safety manager notified by Employer, and accepts that the Employer  may appoint the Consultant as the “Principal Contractor” (as defined and provided for under the Construction Regulations (promulgated under the Occupational Health & Safety Act 85 of 1993) for the Affected Property.

	Z20
	Provision of a tax invoice, payment, and interest 

	
	Add the following to section 5 of the conditions of contract:

	Z20.1
	The Consultant (if registered in South Africa in terms of the Companies Act) complies with the requirements of the Value Added Tax Act, (Act 89 of 1991 (as amended)) and includes the Employer’s VAT number 4740101508 on each invoice submitted for payment.


	Z20.2
	Within one week of receiving a payment certificate from the Employer’s acceptance or correction of the Consultant’s assessment or application for payment, the Consultant provides the Employer with a tax invoice in the form required by the law of the contract, and this contract, including in accordance with any requirements and procedures stated in the Scope of Works Information, and showing the amount due for payment equal to that stated in the payment certificate, or the accepted or corrected assessment or application for payment.


	Z20.3
	If the Consultant does not provide a tax invoice in accordance with this Z-clause, and by the time required by this contract, the time by when the Employer is to make a payment, and the date from which interest is assessed for the certified, accepted or corrected amount, is extended by a period equal in time to the delayed submission of such an invoice.



	Z20.4
	The Consultant’s provision of a tax invoice reflecting the certified, accepted, or corrected amount does not affect the Parties’ rights in terms of this contract, including with respect to disputed amounts.



	Z20.5
	The Consultant at all times complies with Employer’s Vendor Management System requirements  to ensure invoices are processed and paid timeously. It is the Consultant’s responsibility to ensure that the Employer is informed of any changes in its organisation that would affect its vendor status, and to ensure that the necessary actions and due diligences are taken to ensure compliance with the Employer’s Vendor Management System. The Employer will not be liable for a delay in payment of invoices as a result of the Consultant’s non-compliant status on the Employer’s Vendor Management System and no interest will be claimable in this instance.

	Z21 
	Multiple currencies

Where Secondary Option X3 has been selected, add an additional clause X3.3. 

	Z21.1 
	Where payment is required in currencies other than the currency of this contract and the Employer has hedged the foreign currency exposure, the Consultant is liable for all the Employer costs arising out of a request by the Consultant to modify or cancel forward cover made.


	Z22
	Aggregate Liability for Penalties and Termination

	Z22.1
	If the limits for accumulated damages or other penalties are not otherwise stated in this contract, the total aggregate liability is limited to 7% of the offered total of the Prices when this contract came into existence.

	Z22.2
	If the amount due for accumulated damages or other penalties reaches the limits stated in this contract, without further notification of default, the Employer may terminate the Consultant’s obligation to Provide the Services.

	Z22.3
	If the Consultant’s obligation to Provide the Services is terminated for this reason, the procedure and amount due on termination are those intended as if the Employer has terminated for a reason due to the Consultant’s default.


C1.2 Contract Data

Part two - Data provided by the Consultant
[Instructions to the tendering consultant:  (delete these notes in the final draft of a contract)

1. The tendering consultant is advised to read both the NEC3 Professional Services Contract, April 2013 and the relevant parts of its Guidance Notes (PSC3-GN)
 in order to understand the implications of this Data which the tenderer is required to complete.  An example of the completed Data is provided on pages 158 & 159 of the PSC3 April 2013 Guidance Notes.  

2. The number of the clause in the PSC3 which requires the data is shown in the left hand column for each statement however other clauses may also use the same data.  

3. Whenever a cell is shaded in the left hand column it denotes this data is optional in PSC3 and would be required in relation to the option selected.  The Employer should already have made the selection and deleted the rows not required.

Completion of the data in full, according to Options chosen, is essential to create a complete contract.

	Clause
	Statement
	Data

	10.1
	The Consultant is (Name):
	     

	
	Address
	     

	
	Tel No.
	     

	
	Fax No.
	     

	22.1
	The key people are:
	

	
	1
Name:
	     

	
	
Job:
	     

	
	
Responsibilities:
	     

	
	
Qualifications:
	     

	
	
Experience:
	     

	
	2
Name:
	     

	
	
Job
	     

	
	
Responsibilities:
	     

	
	
Qualifications:
	     

	
	
Experience:
	     

	Only if required
	
	CV's (and further key persons data including CVs) are appended to Tender Schedule entitled     .

	11.2(3)
	The completion date for the whole of the services is
	     

	11.2(10)
	The following matters will be included in the Risk Register
	     

	11.2(13)
	The staff rates are:
	name/designation
	rate

	
	Either complete here or cross refer to a schedule in Part C2.2
	
	

	
	
	
	

	
	
	
	

	25.2
	The Employer provides access to the following persons, places and things
	access to
	access date

	
	
	1
	
	

	
	
	2
	
	

	
	
	3
	
	

	31.1
	The programme identified in the Contract Data is
	     

	50.3
	The expenses stated by the Consultant are
	item
	amount

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	G
	Term contract
	

	11.2(25) 
	The task schedule is in
	


Part 2: Pricing Data

PSC3 Option G

	Document reference
	Title
	No of pages

	C2.1
	Pricing assumptions : Option G
	[●]

	C2.2
	Staff rates, expenses and the task schedule.
	[●]


C2.1 Pricing assumptions: Option G

How work is priced and assessed for payment

From Option G: Term contract

	Identified and defined terms
	11

11.2
	(17) The Price for Services Provided to Date is, for each Task, the total of 

· the Time Charge for work which has been completed on time based items on the Task Schedule and

· a proportion of the lump sum price for each other item on the Task Schedule which is the proportion of work completed on that item.



	
	
	(20) The Prices are 

· the Time Charge for items described as time based on the Task Schedule and

· the lump sum price in the Task Schedule for each other item.




From the Core Clauses:

	Identified and defined terms
	11.2
	(13) The Time Charge is the sum of the products of each of the staff rates multiplied by the total staff time appropriate to that rate properly spent on work in this contract.




and

	Assessing the amount due
	50.3
	The amount due is

· the Price for Services Provided to Date,

· the amount of the expenses properly spent by the Consultant in Providing the Services and

· other amounts to be paid to the Consultant less amounts to be paid by or retained from the Consultant.

Any tax which the law requires the Employer to pay to the Consultant is included in the amount due.




In effect Option G is a cost reimbursable form of contract with work ordered by the Employer on a Task by Task basis using the Task Schedule to compile the cost of carrying out a Task.  

Expenses are calculated separately and added to the amount due for the services provided.

Staff rates and expenses

Tendering consultants are advised to consult the NEC3 Professional Services Contract Guidance Notes before entering staff rates into Contract Data, or in section C2.2 which follows. 

This is because staff rates can be established in one of three ways:

· rates for named staff,

· rates for categories of staff, or

· rates related to salaries paid to staff.

Rate adjustment for inflation, if necessary, can be based either on actual salary adjustments or by using Option X1: Price adjustment for inflation.  See pages 13 and 14 of the PSC3 Guidance Notes.

Expenses associated with employing a staff member in Providing the Services can be listed separately either by the Employer in Contract Data provided by the Employer or by the Consultant in Contract Data provided by the Consultant.  

As only the expenses listed may be claimed by the Consultant, all other cost to the Consultant associated with Providing the Services must be included within the staff rates.

Rate adjustment for inflation of expenses is explained on page 15 of the PSC3 Guidance Notes.

The function of the Task Schedule

The Task Schedule may include items of work to be paid for on a rate (Time Charge) or on a lump sum price for the item.    Any work ordered during the term of the contract – i. e. before the Completion Date – for which there is no priced item in the Task Schedule is priced using the compensation event procedure and the resulting Price is added into the Price List.  

The task schedule is prepared by the Employer for the Consultant to price, or may be prepared jointly with the Consultant.  It is typically priced in two parts as items of work to be carried out on a time basis and lump sum prices for other items of work.   The task schedule must be as complete as possible and fully representative of all the work and services which the Employer may require the Consultant to carry out.  The only unknown is when the work is to be carried out; the Task Order will be used to instruct when work to be done. 

C2.2 Staff rates, expenses & the task schedule

This section can be used when the staff rates and expenses are considerable in number and more conveniently located here than in the Contract Data.  Entries in the Contract Data should refer to this section of Part 2.

State whether the staff rates and expenses exclude or include VAT. 

The staff rates are:

	No.
	Designation (or category) or name of staff member
	Level of skill
	Quantity
	Rate per {hour, day, month} excluding VAT

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


1) Rates are to be supplied per phase where the resource will be required as per 3. Task schedule (page 34) 
2) Resources are to be claimed at an hourly rate, where a resources shall be allocated to the project on a full time basis, time schedule shall be 8 hours per day, 5 days per week over 4 weeks per month totalling 160 working hours per month.

3) Should there be a need for overtime, the applicable rate shall be 1.5 times standard rate for Employer approved after-hours work and 2 times standard rate for Employer approved weekend and South African public holidays worked.

4) Description and explanation of rates to be provided.
5) Definition of seniority levels (as a minimum): 

a) Top level Management (Executive management) 

I. Titles: CEO,CFO,COO, President, Managing director

II. Experience range: +15 years

III. Key skills: 

· Strategic thinking

· Leadership

· Financial acumen

· Industry knowledge

b) Middle level management (Tactical management)

I. Titles: department manager, regional manager, director, general manager 

II. Experience range: 7 – 15 years

III. Key skills: 

· Team leadership
· Project management 

· Cross-functional co-ordination
c) Expert
I. a person who takes full responsibility for activities, performs work of conceptual nature, and provides strategic guidance with national and/or international experience
II. Experience range: 20 years

d) Resources must be experienced in project construction management and project engineering management within large, mega, or complex organizations, preferably in utilities or infrastructure sectors.

e) Have the necessary qualifications for the role being sought.

f) Proposals including CV’s must be provided before appointment and the relevant General Manager of the department will be required to sign off on evaluation reports.  Eskom management may request interviews with selected individuals prior to task order contract award.

g) Sign-on bonus:
I. The Employer shall pay a sign on bonus of R_________ (excluding VAT) to the Consultant in respect of the mobilisation and commitment of the following roles ______________________________. Provided that:

· The named individual commences services on or before the committed date as per task order
· The individual consitiutes a critical and scarce resource due to the specialised nature of their expertise. 

· The individual remains continuously engaged in the contracted scope of works for a minimum 12 months from the start date or the duration of the task order.

· Has served the minimum engagement period of three (3) months. 

II. The sign-on bonus will be payable within the time frame as stipulated in clause 50.1 and 51.1 on confirmation that the individual has met the above criteria, subject to submission of a valid invoice and supporting documents 
III. If the individual resigns, is removed without the Employer’s prior agreement, fails to mobilise, or fails to perform satisfactorily, within the probationary period, the Employer will be under no obligation to pay the sign on bonus. 

IV. If the sign-on bonus has already been paid and the individual leaves or has been removed within the contracted period, the consultant shall refund the sign-on bonus to the Employer. Should the refund not take place within 30days, the Employer shall deduct the sign-on bonus from the next payable invoice.

The expenses are:

	No.
	Expense item
	Amount / rate excluding VAT

	
	Travelling
	

	
	Accommodation
	

	
	
	

	
	
	

	
	
	


Travel requirements:
· Only Employer sanctioned travel will be paid for. 

· Eskom Travel Policy (32-1042) requirements shall apply as below but not limited to:

a) For flights, three quotes must be supplied and the cheapest is to be booked.

b) For Hired vehicles, only vehicles from category group B (compact or medium sized vehicle category) is to be booked. 
c) Accommodation requests shall be managed as per Eskom Travel Policy (32-1042).
The task schedule

The following format could be used:

	No.
	Items of work to be carried out on a time basis

	1.
	

	2.
	

	3.
	


To facilitate part payments each of the above phases can be broken down into priced deliverables that are:
a) Specific and measurable

b) Achievable

c) Relevant

d) Time-bound

	No.
	Items of work priced on a lump sum basis
	Price (excluding VAT)

	1
	
	

	A
	
	

	B
	
	

	C
	
	

	D
	
	

	E
	
	

	F
	
	

	2
	
	

	A
	
	

	B
	
	

	C
	
	

	D
	
	

	E
	
	

	F
	
	

	3
	
	

	A
	
	

	B
	
	

	C
	
	

	D
	
	

	E
	
	

	F
	
	

	G
	
	


Part 3: Scope of Work

	Document reference
	Title
	No of pages

	
	This cover page
	1

	C3.1
	Employer’s Scope
	

	C3.2
	Consultant’s Scope

(insert at award stage or delete if not applicable)
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	Total number of pages
	


C3.1: Employer’s scope

Contents

33Part 3: Scope of Work


34C3.1: Employer’s scope


361
Description of the services


361.1
Executive overview


361.2
Interpretation and terminology


372
Specification and description of the services


372.1
Strategy and strategic directives


372.2
Project management capabilities


372.3
Portfolio management


382.4
Programme management


382.5
Project management


392.6
Front end planning


392.7
Project controls


402.8
Contract management (including quantity surveyor services)


402.8.1
Contract Claims advisory services (Dispute management resolution)


422.9
Risk management


432.10
Document management


432.11
Knowledge management (including collaboration)


432.12
Governance and assurance


452.13
People evaluation and development


462.14
Evaluation of possible triage projects


462.15
Determine the scope of work GCD is to provide by undertaking a gaps analysis assessment on NTCSA, Generation, Distribution and corporate departments.


462.16
Training and skills transfer


463
Constraints on how the Consultant Provides the Services.


463.1
Management meetings


473.2
Review meetings


473.3
Consultant’s key persons


473.4
Provision of bonds and guarantees


473.5
Documentation control and retention


473.5.1
Identification and communication


483.5.2
Retention of documents


483.6
Records and forecasting of expenses


493.7
Records and forecasting of the Time Charge


493.8
Invoicing and payment


503.9
Contract change management


503.10
Inclusions in the programme


513.11
Quality management


513.11.1
System requirements


513.11.2
Information in the quality plan


513.12
The Parties use of material provided by the Consultant


513.12.1
Employer’s purpose for the material


513.12.2
Restrictions on the Consultant’s use of the material for other work


513.12.3
Transfer of rights


523.13
Management of work done by Task Order


523.14
Health and safety


523.15
Procurement


523.15.1
BBBEE and preferencing scheme


533.15.2
Other constraints


543.15.3
Preferred subConsultants


543.15.4
Subcontract documentation, and assessment of subcontract tenders


543.15.5
Limitations on subcontracting


543.15.6
Attendance on SubConsultants


543.16
Correction of Defects


543.17
Working on the Employer’s property


543.17.1
Employer’s entry and security control, permits, and site regulations


553.17.2
People restrictions, hours of work, conduct and records


553.18
Cooperating with and obtaining acceptance of Others


553.19
Things provided by the Employer


553.20
Cataloguing requirements by the Consultant


564
List of drawings


564.1
Drawings issued by the Employer




1 Description of the services
1.1 Executive overview 

As part of the Group Capital Division (GCD) re-establishment initiative, GCD is seeking to engage a specialist resource enablement provider, operating as a special purpose vehicle (CONSULTANT) to augment our internal capability and capacity in delivering a range of different technology capital infrastructure projects spanning the refurbishment and upgrading of power stations, as well as green and brown field projects for nuclear, coal, hydro/pumped storage, open and/or combined cycle gas turbine plants, renewables, outage management, transmission, distribution and facilities. Resources will be required across all projects being managed by the Group Capital Division.

Eskom requires capital infrastructure project and project engineering management resources in two main categories namely: Generalised and Specialised Resources (Generalised resources are flexible and can be used across multiple projects. Specialised resources are niche and focused on the specific needs of a particular project).

Resources may be sourced locally or internationally and can be sourced through sub-contracting with local and international firms. Knowledge of South African regulatory environment and energy sector context is required. The preferred provider needs to be flexible across the project management and technology specific requirements as needed across the range of infrastructure projects. The enablement contract will be managed through a task order draw down process. Task orders will be issued for either a full service or for a specific type of resource. Resources placed via task orders will be on probation for three months and should the resource provided fail to meet expectations or need to be removed, the provider will need to replace them at no extra cost. A special retainer sign on bonus should be considered for exceptionally scarce or highly skilled resources that may be required on projects, to be recovered if the resource is replaced within a 12-month period.

GCD will make use of incentives and penalties which will be stipulated with the placement of each task order. GCD retains the first right of refusal on changes made to teams or individual resources and requires any changes to be done through a consultation process.
The contract duration will be eight (8) years which will allow sufficient time for the Consultant to assist GCD with establishment and repositioning of the organisation, training of key GCD management and staff, whereafter the provider must systematically reduce Eskom dependency through reduction of onsite personnel.  The Consultant to propose an appropriate exit plan and hand over process.  

In short, the Consultant is to work alongside GCD to lift its performance, across the spectrum in the project development, management, and execution spheres, to world class levels. 
1.2 Interpretation and terminology

	Term
	Definition

	
	

	Green field projects
	Starting a new venture from scratch, without relying on existing structures or infrastructure

	Brown field projects
	project involves the redevelopment or reuse of previously developed land

	S-Curve 
	a graphical representation that visually illustrates a project's cumulative progress over time, typically plotting costs or person-hours against time

	Programme Manager
	Person identified by the accounting officer or accounting authority of Eskom, who can manage and is appropriately qualified to manage a PSP to which Eskom is party from its inception to its expiry or termination


The following abbreviations are used in this Scope:

	Abbreviation
	Description

	GCD
	Group capital division

	RACI
	project management acronym that stands for Responsible, Accountable, Consulted, and Informed, used to define the roles and responsibilities of individuals or teams within a project

	DPM
	Develop Projects Methodology 

	FEP 
	Front End Planning 

	FEED
	Front-End Engineering design

	IWBS
	Integrated Work Breakdown Structures

	PLCM 
	Eskom Capital Project Life Cycle Model 

	EVM
	Earned Value Management 

	QRA
	Quantitative Risk Analysis

	DAB
	Dispute adjudicating Body

	BOQ
	Bill of Quantities 

	NEC
	New Engineering Contract 

	FIDIC
	International Federation of Consulting Engineers form of contract

	SOW
	Scope of work


2 Specification and description of the services

Project Management and Project Engineering Resources are required across the full project life cycle for power generation, transmission and distribution technologies and associated infrastructure projects, including emergent power generation technologies as outlined below:
a) Coal Fired Technologies 

b) Hydro and Pumped Storage Technology 

c) Open or Combined Cycle Gas Turbines Technology 

d) Heat Recovery Steam Generator Power Technology 

e) Renewables Technologies 

f) Energy Storage Technologies 

g) Nuclear Technologies 

h) Emissions Abatement Technologies 

i) Civil and structural design applicable to specific Technologies 

j) Power Transmission and Distribution engineering, technologies for infrastructure development and execution.
k) Marine Environmental adherence 

l) Gas Power Generation Technologies 

m) Pipelining technologies (water, gas etc.) 

n) Assessment and refurbishment of existing coal power plants and infrastructure 

o) Assessment and refurbishment of existing peaking power plants and infrastructure 

p) Mining Technology and developments 

q) Project engineering, project management and construction management for asset creation of power generation, distribution, and transmission projects 

r) Existing building infrastructure refurbishment enhancement and modernisation. 
Objectives  

a) Capacity Augmentation: Promptly scale up our project teams with experienced project-management and technical resources, as and when required. 

b) On-time, On-budget Delivery: Support delivery of multiple concurrent technology projects, ensuring adherence to scope, schedule, cost, quality health & safety and risk standards. 

c) Provide skilled resources to support the planning, execution, and improvement of Eskom projects across all stages, phases, and technologies. 

2.1 Project engineering 
Project engineering resources are required to cover the full spectrum of engineering works across technologies, be suitably qualified and professionally registered in their engineering capacity in the following:

a) Concept Studies – Technology solutions and life cycle cost analysis.

b) Pre-feasibility Studies – Technical definition, cost/benefit analysis and risk assessment.

c) Feasibility Studies – Turning Eskom’s User Requirements Specification into Functional Specifications, preparing Position Papers, Standard Specifications and Plant Systems Optimisation. Develop Contracts List, Capital Cost Estimates and Contracting Strategies.

d) Commercial Specifications – Prepare Commercial Specifications and/or Works Information documents.

e) Tender Evaluation – Perform technical evaluation of tenders.

f) Project Engineering (including quality control) – Provide site technical support during construction and commissioning, including configuration management.
2.2 Project management 

Project management resources required as set out in the Eskom Deliver Projects Methodology. Contractors may propose additional, complementary roles if justified against the outlined capabilities below. The Consultant must be prepared to supply any combination of the following services (full- or part-time): 

a) Project Portfolio Management. 

b) Programme Management. 
c) Project Management. 

I. Integration management. 

II. Scope management. 

III. Time management. 

IV. Cost management. 

V. Quality management, assurance, and quality control. 

VI. Identification and management of Risks. 

VII. Communication management. 

VIII. Procurement management & Procurement practitioners. 

IX. Human resources management. 

X. Stakeholder management. 

XI. Assistance with post project evaluation and audits. 

XII. Site labour relations. 

XIII. Security management. 

XIV. Document Control and Records management. 

XV. Business/Data analysis. 

2.3 Contracts management

a) Strategies. 

b) Claims & Variations. 

c) Dispute resolution. 

d) Quantity surveying. 

e) Contracts administration. 

f) Procurement support ito Eskoms DOA. 

2.4 Project controls management 

a) Integration of all project controls elements. 

b) Master scheduling, activity scheduling, resource loading. 

c) Cost management, cost loaded scheduling. 

d) Quantitative risk management. 

e) Earned Value management. 

2.5 Construction & commissioning management 

a) Support Management of Construction Execution. 

b) Technical Supervision across all engineering competencies. 

c) Site management and construction management. 

d) Quality control checking, progress reporting and completion of construction and hand over to commissioning. 

e) Manage Construction Close-out. All the activities required to close-out the construction phase of the project. 

2.6 Safety & health services (Adherence to SA Law and registration) 

a) Safety & Health support during project planning, development & execution. 

b) As a registered Health and Safety Professional play a key role in initiation and briefing, concept and feasibility, design development, tender documentation and procurement, construction documentation and management and project close out. This includes the ability to initiate, collaborate, prepare and manage and/ hold construction permits as a registered SACPCMP Construction Health and Safety Agent (Managing planning and integration of SHE requirements into the project planning phases CRA, DRA, ERA, FRA, PDRA)
c) Manage and implement Occupational Health and Safety management systems ISO45001 
d) Mentor and transfer skills in all the identified specialized areas the partner is sort for

e) Occupational Hygiene and Safety management services

f) Understanding of health and safety requirements when planning and managing execution of project construction for a gas plant – insight of process safety management 

g) Understanding of health and safety requirements when planning and managing execution of project construction for pump storage scheme – understanding of the Mine Health and Safety Act requirements for project construction. 

h) Design and implement targeted safety culture interventions focused at improving overall health and safety performance
2.7 Information technology / Operational technology
a) Business process improvement & automation (internet, intranet, business process, Robotic process automation, AI/ML specialisation). 

b) Project process automation. 

c) Project controls application implementation, amongst others that may be recommended: 
I. Design: Autodesk, Bentley, Intergraph 

II. Estimating: Win QS 

III. Scheduling: Microsoft, Oracle Primavera 

IV. Cost Management: Prism G2 

V. Contract Management: Primavera 

VI. Document Management: Open Text, SharePoint 

VII. Risk: Primavera (PRA) 

d) Project data mapping, security, and analysis. 

e) Digital transformation and software development. 

2.8 Resource requirements 
a) The Consultant shall supply one or more resources as required through specific task orders. The following categories will be applicable - Senior and Expert:

I. Senior – a person with adequate expertise and relevant experience and who carries the direct responsibility for one or more specific activities with at least 15 years’ experience.

II. Expert – a person who takes full responsibility for activities, performs work of conceptual nature, and provides strategic guidance with national and/or international experience with more than 20 years’ experience in their field of expertise.

b) Resources must be experienced in project construction management and project engineering management within large, mega, or complex organizations, preferably in utilities or infrastructure sectors.

c) Have the necessary qualifications for the role being sought.

d) Proposals including CV’s must be provided before appointment and the relevant General Manager of the department will be required to sign off on evaluation reports. Eskom management may request interviews with selected individuals prior to task order contract award.

e) The Consultant will be required to capacitate and upskill current GCD staff and provide a plan on how this will be achieved against each task order drawn. 

2.9 Duration and location
a) The contract will be for a period of 8 years (eight) with an option to extend based on Consultant performance and evolving business needs.

b) The resource(s) may be required to work on-site at various locations within South Africa and remotely as appropriate.

c) The Consultant is required to take into account local/international travel and placement of resources for a period of time, this has to be planned for in submissions.
2.10 Deliverables 
For each resource, the contractor shall provide: 

a) Onboarding pack: CV, qualifications/certification, skill matrix, workplan (within 10 working days of contract kick-off for a specific request under the Consultant agreement). 

b) Governance reports (as agreed to per task order): Consolidated report to be presented at relevant forum. 

c) Knowledge-transfer artifacts: Training materials, workshop recordings, “how-to” guides or other (to be specified by Consultant). 

d) Performance and status reports (as agreed to per task order): resource performance monitoring and reporting reports (to be proposed by Consultant). 

e) International resource or teams: GCD retains first right of refusal on international resources, this may include visiting the country, specifically for very high-end resources in order to meet and spend time/decide on placement. 

3 Constraints on how the Consultant Provides the Services.

3.1 Management meetings

Regular meetings of a general nature may be convened and chaired by the Employer’s Agent as follows:

	Title and purpose
	Approximate time & interval
	Location
	Attendance by:

	Risk register and compensation events
	Weekly on ________ at ___
	[●]
	[●]

	Overall contract progress and feedback
	Monthly on _____ at ___
	[●]
	Employer’s Agent , Consultant and [●]__

	
	
	
	

	
	
	
	


Meetings of a specialist nature may be convened as specified elsewhere in this Scope or if not so specified by persons and at times and locations to suit the Parties, the nature and the progress of the services.  Records of these meetings shall be submitted to the Employer’s Agent by the person convening the meeting within five days of the meeting.  

All meetings shall be recorded using minutes or a register prepared and circulated by the person who convened the meeting.   Such minutes or register shall not be used for the purpose of confirming actions or instructions under the contract as these shall be done separately by the person identified in the conditions of contract to carry out such actions or instructions.  

3.2 Review meetings

a) The Consultant and Eskom will review the deliverables in meetings organized and scheduled by the     Consultant. 

b) The Consultant ensures that all follow-up actions are carried out within the time stipulated. 

c) Eskom may, in addition to the scheduled review meetings indicated, request additional reviews. 

d) Eskom may involve independent third parties in any of the review meetings.

3.3 Consultant’s key persons
The Consultant shall appoint a Project Manager / Team Leader as a key person for the contract who: 

a) Functions as single point of contact between Eskom and the Consultant. 

b) Plans and manages the delivery of the services in accordance with the contract requirements. 

c) Acting with care and diligence: ensuring that all duties are carried out with due care, skill and diligence.

d) Compliance with regulations: adhering to the standards and rules set by legislation

e) Fulfilling contractual obligations: meeting the terms of contracts and agreements 

f) Management and oversight

The Consultant shall submit to the Employer an organogram for the provision of these services, with contact details and line of communication.

3.4 Provision of bonds and guarantees

The form in which a bond or guarantee required by the conditions of contract (if any) is to be provided by the Consultant is given in Part 1 Agreements and Contract Data, document C1.3, Sureties.  

The Employer may withhold payment of amounts due to the Consultant until the bond or guarantee required in terms of this contract has been received and accepted by the person notified to the Consultant by the Employer’s Agent to receive and accept such bond or guarantee.  Such withholding of payment due to the Consultant does not affect the Employer’s right to termination stated in this contract. 

3.5 Documentation control and retention
3.5.1 Identification and communication

All documents, except data sheets, conform to the formatting standards as listed in paragraph Document and data numbering. Any deviation from this format is to be agreed to in writing by the Employer.

Where no standard is prescribed, the Consultant proposes the format and contents to the Employer for review and acceptance.

All deliverable data are expressed in SI (metric) units of measurement.

Document Format

Document and data numbering

A unique Identification Code Number is assigned to each document or data so that it can be:

a) correctly associated with its related data and items;

b) referred to precisely; and

c) retrieved when necessary.

Revision identifiers

Documents and data have revision identifiers to indicate the current revision status.

Document identification

Each document provides the data, as listed below, to properly identify the document. The following are indicated on each page of a document:

a) Company Name

b) Proprietary Classification

c) Document Title

d) Document Number

e) ‘Revision’ – document revision identifier

f) Date

g) ‘Page number’ of ‘number of pages’

h) Each page of a document, including all attachments, is numbered consecutively from the first to the last page.

Amendment history

Each document includes an amendment history that indicates the following for each revision:

a) Revision identifier.

b) Date (either release date or effective date).

c) Preparer.

Approval signatures

Each document includes the names and signatures of the preparer, reviewer and approver.

Document Copies And Software Formats

Documents for interim reviews are submitted in Adobe PDF format and in Microsoft format. All final versions of documents are submitted as one hard (paper) copy and on a USB drive (in Adobe PDF format and in Microsoft format) which is uniquely identified on it as to its contents.

3.5.2 Retention of documents

Copies of documents, records, calculations and associated raw data are stored in a format that can be read by the user, or converted to human readable form, regardless of the media used. Copies are stored in such a way that they remain legible, readily identifiable and retrievable for the entire lifetime of the services and for at least five years after.

3.6 Records and forecasting of expenses
a) The Consultant shall maintain accurate, complete and up to date records of all expenses incurred in connection with the provision of services under this contract. 

b) Only time charge, travel costs will be reimbursed as per Eskom’s business travel policy 32-1042
c) All expense records shall be supported by appropriate documentation such as time sheets, invoices and payroll summaries shall be made available to the Employer  upon request.

d) The  Consultant shall prepare and submit to the Employer a monthly forecast of the expected expenses for the duration of the services including staffing levels, rates or other costs elements inline with the reimbursable costs on the pricelist.
e) Forecasts shall include:

I. Actual expenses incurred to date

II. Projected expenses for the remaining period of the service

III. Explanations for any material variances from previous forecasts or budgeted costs
f) Retention of all expense related records shall be as per clause 13.6.
g) The invoices/receipts for all claimed expenses to be reimbursed at cost. In addition the following must be:

I. When claiming km travelled the requirements of the Eskom Travel Procedure 32-1042 is adhered too (providing of google maps for the route travelled, deducted the home-work home km from the total km’s travelled etc.).

II. All travel and accommodation need to be pre-approved by the Employer. For approval, the planned travel and booking information requirements (as per 32-1042) are to be submitted timeously to the Employer for approval.
3.7 Records and forecasting of the Time Charge

a) The Consultant shall maintain accurate and verifiable records of time worked by all personnel engaged in the delivery of services under this contract.

b) These records shall include as a minimum, the name and surname of the individual, their role, dates and hours worked, location and the scope to which the time was charged. 

c) Time records shall be supported by appropriately authorised timesheets or electronic time-logging systems, and shall be submitted to the Employer as supporting evidence for payment.

d) The Consultant shall submit to the Employer on a monthly basis, a forecast of the time charges for the remainder of the contract period. The forecast shall include:

I. Cumulative actual time charges to date.

II. Forecasted time charges to Completion

III. Any known or anticipate changes in staffing, hours or rates that may impact total time-based costs. 
IV. The Consultant shall immediately notify the Employer in writing of any significant variance (+- 10%) between the forecasted time charge and the previously agreed budget.

e) The Employer shall have the right to inspect and audit the Consultant’s time records and forecasting methodology upon reasonable notice during normal working hours. 

f) The Consultant shall retain all time charge records and supporting documentation as per clause 13.6. 
g) Working hours are as per the site agreements 

h) Overtime is billable for hours more than hours 8 worked a day at the normal rate, provided it has been pre-approved by the assigned manager 

i) The Employer will remunerate 50% of the time the Consultant spends travelling, whereas the project site will be the base for the Consultant. Travelling within a 50km radius from base will not be reimbursable. 

3.8 Invoicing and payment

The following details shall be shown on or attached to each Invoice to show how the amount due has been assessed:

The Consultant shall address the tax invoice to _________________________ and include on it the following information:

· Name and address of the Consultant and the Employer’s Agent; 

· The contract number and title;

· Consultant’s VAT registration number;

· The Employer’s VAT registration number 4740101508;

· Total amount invoiced excluding VAT, the VAT and the invoiced amount including VAT;

· (add other as required)

a) Invoice to be submitted with supporting evidence such as:

1. Travel claims: GPS/ Map image of the distance claimed.

2. Flights: a boarding pass, a flight confirmation or itinerary, or a receipt from the airline  

3. Accommodation: accommodation invoice and proof of payment.

4. Car hire invoice.

5. Billable hours: shall be claimed as per time tracking system evidence supplied. As the Employer is only liable for hours of work related to the scope of this contract.

6. Travel disbursements will be assessed and paid as per Eskom business travel management policy 32-1042

b) Invoices that are submitted without the correct supporting evidence will be rejected and returned for clarification. Payment periods will recommence upon receipt of a valid and complete invoice with al required supporting documents.

c) The Employer reserves the right to request additional supporting documentation for any invoiced amount and to withhold payment for any item not adequately evidenced, pending resolution.

Procedures for invoice submission and payment will be confirmed by the Employer’s Agent.

3.9 Contract change management 

As per the compensation event clauses in section 6 of the core clauses.

3.10 Inclusions in the programme

In addition to the requirements defined within 31.2, the Consultant will need to adhere to the following:

a) The Work Breakdown Structure (WBS) shall be deliverable orientated and aligned to the activity schedule.

b) The Consultant shall provide the detailed WBS to reflect the entire scope of the project that will be used to develop the Integrated Work Breakdown Structure (IWBS).

c) The IWBS for the project shall be based on the final contracted scope of work and will be jointly developed by the Employer’s Agent and the Consultant and will be agreed and finalised with the Consultant within 30 calendar days after contract award.  

d) The Consultant shall adhere to the IWBS.  Any required changes will be submitted as a project change request and will be managed via the Contract Change Management approval process.

e) The programme will be managed in Primavera P6 15.2 or latest version.

f) The programme must be based on the agreed WBS and the activities must be coded according to the agreed IWBS. 

g) The activities shall be deliverable based.

h) The method of programming to be used is the CPM (Critical Path Method) and shall be maintained throughout the monitoring and controlling and close out of the contract.

i) The Consultant programme shall be a resource loaded programme (to be submitted at tender phase for acceptance).

j) The progress measurements method will be agreed with the Consultant.

k) The payments shall be linked to all preceding activities that demonstrate full completion of the activities and shall be aligned with the Forecast Rate of Invoicing (FRI) and shall be linked into the succeeding activities. 

l) Once the programme has been accepted by the Employer’s Agent (i.e cost loaded according to the pricing structure), the programme shall be baselined.

m) The accepted programme sequence will be closely monitored and out of sequence works shall be kept to the minimum and shall timeously submitted for acceptance by the Employer’s Agent. 

n) The Consultant shall submit the programme technical checklist for ensuring that the programme meets best practice programming (14 point health check) criteria and supports the Critical Path Method (CPM).

o) The programme must contain sufficient detail to be able to apply the Earned Value Methodology and to supply the Employer with the relevant data as required by this specification.

p) Activities shall not exceed more than thirty (30) days in duration shall be broken down into detailed sub-tasks.

q) The Project Calendar shall be based on 5 day working week or as agreed between the Employer’s Agent and Consultant. 

r) Sigmoid Curve (S-Curve) on baseline, progress and forecast to be submitted with each schedule submission.

s) The Consultant will provide a copy of the programme (in Primavera P6 electronic format), with sufficient detail to the working level activities, for inclusion in the project master programme. 

t) The Consultant programme will be coded with integration codes (IWBS), supplied by the Employer that will enable the integration with the master programme. The Consultant will maintain the integration codes in the Consultant programme throughout the contract.

u) The Consultant must submit the list of Project and Payment Milestones to the Employer’s Agent for acceptance 30 calendar days after contact award with the detailed Services Scope Programme. 

v) Interim milestones or interface dates between milestones will be clearly identified and documented.

w) The Consultants progress programme shall coincide with the cost assessment cycle and will be submitted as a minimum on a monthly basis or In accordance with contractual conditions.  The Planning & Programming monthly progress report will contain the following:

· Planned Dates vs Current Dates for main, agreed activities, percentage complete, physical percentage complete and remaining duration. 

· Variances, explanations for variances and proposed corrective actions, time impact analysis of each variance (change or delay)

· 30 day and 90-day Look Ahead programme report for main, agreed activities, longest path activities, full programme of outstanding work, milestone status report, resource histogram, report on calendars used.

· Earned Value Management report

x) The reports will be in PDF and native format.

y) The updated XER program file of the programme shall be submitted via a clearly identified medium e.g permanent format that cannot be over written or modified or changed.

z) The baseline in shall be submitted in PDF format.

aa) Narrative report of all changes and movement within the programme.

ab) All changes (variations) shall have separate activities and shall be monitored and progressed accordingly. 

ac) Printout presenting calendar information in PDF format.

ad) On a weekly basis, the Consultant shall provide a 2 week look-ahead report indicating the current week progress and the next 2 week planned work.

ae) The Consultant will be required to attend regular meetings with the Employer’s Agent where the progress of work will be reviewed.  These meetings are normally held monthly.

af) Presumptions to be taken into consideration in planning activities: 

· The Employer’s internal approval process at each phase can take up to 2 months of preparation 

· The readiness for committee meeting must be at least 1 month prior to the set meeting date, this date will be communicated by the Employers Agent

· It can take up to 2 attempts to obtain approval for each gate

3.11 Quality management

3.11.1 System requirements

The Consultant is required to produce high-quality work products in accordance with best practice.  This means, among other things, the following:

a) All reports and documents will be clear in their identification of issues, be logically structured and drafted or prepared to ultimately meet financier requirements. 

b) All key outputs will be proof-read, cross-referenced, consistent etc. and have been reviewed in their entirety and approved by the Team Leader before being issued to Eskom and other stakeholders.

c) All project documents would be subject to Eskom’s approval before being shared with any external parties.

d) The Consultant would be required to enter into a non-disclosure agreement with Eskom.

e) All reports and other outputs must be in English. 

3.11.2 Information in the quality plan

Clause 40.1 requires that the Consultant operate a quality management system as stated in 240-105658000 Supplier Quality Management Specification (also referred to in Eskom as QM-58)
3.12 The Parties use of material provided by the Consultant
3.12.1 Employer’s purpose for the material

Clause 70.1 states that the Employer has the right to use the material provided by the Consultant for the purpose stated in the Scope. Such material will amongst other things be used by the Employer for strategic planning, internal governance approvals, external legislative and regulatory approvals and consultation. The Employer may use the material for any purpose deemed fit in relation with the Project.

3.12.2 Restrictions on the Consultant’s use of the material for other work

The Consultant’s use of material provided for this contract an only be used for any purpose deemed fit in relation with this project scope of work.

3.12.3 Transfer of rights

a) No Exceptions to core clause X9.1

b) The Consultant is required to provide documents that transfer these rights to the Employer for use as the Employer sees fit. 

c) The Consultant must ensure that any subconsultancy contract includes a provision that transfers IP to the employer in the main contract. 

d) the Consultant shall not challenge or assist any other party challenging at any time the validity or ownership of any of the intellectual property rights relating to the material created and developed for this contract.

e) If the contractor's design team is unwilling to transfer rights, the employer can terminate in accordance with clause 90.4

3.13 Management of work done by Task Order

a) Task Orders will be prepared in the format stated in an Annexure C attached to the Scope.

b) Consultant to only commence work once the task order has been issued and accepted. 

c) The Consultant to provide resource schedule and timeline for the completion of the task order as well as financial projection inline with the pricelist. 

d) The Employer reserves the right to influence the Consultant’s timeline.
e) The task order must contain an exit strategy. The exit strategy will clearly define how the scope will conclude, ensuring a smooth transition and continued benefit realisation. 

f) The task order returnables must include a structured checklist that will be used to ensure all necessary steps for the task to be completed.

g) Proposed timelines:

I. The Consultant will have 7 days from receipt of the task order to submit a proposal inclusive of the required returnables.
II. The Employer shall evaluate the proposal and returnables and respond within 7days. 
III.  Once the proposal has been accepted, the Consultant will have 30days to mobilise and commence work.
3.14 Health and safety

The Consultant shall at all times comply to health and safety requirements prescribed by law and the Employer as they may apply to the services.  

The Consultant is expected to establish a SHE Plan which meets the employer’s SHE requirements included in the procurement documents as well as all the relevant applicable legislation.  Eskom in no way assumes the Consultant’s legal responsibilities.  The Consultant as a legal entity, therefore an employer is and remains accountable for the quality and the execution of the health and safety program for their employees and contractor employees.  The supplemented Employer‘s SHE requirements reflects minimum requirements and should not be construed as all encompassing.

The Consultant shall comply with the health and safety requirements contained in Annexure B of the Employer’s SHE requirements to this Scope. In the event of site visits to Employer’s premises, the Consultant shall comply to the site’s specified requirements.

3.15 Procurement

3.15.1 BBBEE and preferencing scheme

Awarded Contractor is expected to maintain or improve their B-BBEE Recognition Level for the duration of the contract and the foreign company will be expected to comply with South African Law once it has been awarded the Contract. 

The winning Bidder shall complete and submit the SDL&I Implementation Schedule 28 days after contract award.

This SDL&I Implementation Schedule will be used as a reference document for monitoring, measuring, and reporting on the Contractor’s progress in delivering on their stated SDL&I commitments.

The Contractor shall, on a quarterly basis, submit a report to Eskom in accordance with Quarterly Reporting Template on their compliance with the SDL&I obligations described above

Eskom shall review the SDL&I reports submitted by the Contractor within thirty (30) days of receipt of the reports and notify the supplier on its performance progress

Upon notification by Eskom that the supplier is not meeting its SDL&I obligations, the Contractor shall be required to implement corrective measures to meet those SDL&I obligations before the commencement of the following report. 
SDL&I or the Eskom agent will monitor the meeting of the SDL&I targets in the contract. SDL&I collates SDL&I commitments by contractors and suppliers as stated in their contracts with Eskom. A minimum of 1.5% penalty shall be invoked should a contractor/supplier fail to meet its contractual obligations in terms of the SDL&I targets. 

3.15.2 Other constraints

	Eskom’s Proposed Targets: 

	 Qualification 
	 Number 
	 Entry Level 
	 Output 

	Project management
	10
	National Diploma/Degree in

Engineering (any Discipline)

and Construction

experience
	SACPCMP registration

	Professional engineer
	10
	B-engineering degree and project experience
	ECSA registration

	Professional technologist or technician
	10
	National diploma/ degree in Engineering (any discipline) and construction experience.
	ECSA registration

	 Construction safety officer 
	10
	Degree/ advance diploma or relevant qualification in safety management and construction experience
	 SACPCMP registration 

	Quality auditors/ assessors 
	10
	Degree/ advanced diploma or relevant qualification in quality management and construction experience. 
	 Relevant professional body 

	Environmentalist
	10
	Degree/ advanced diploma: Environmental science or management 
	South African Council of Natural Scientist Professionals. SACNASP registration

	Quantity surveyors
	10
	Degree/ Advanced diploma quantity survey and construction experience
	South African council for quantity surveying profession (SACQSP)

	 Total 
	70
	  


The beneficiaries of Skills Development shall be South Africans, preferably from the vicinity of where the projects will be executed and should be reflective of the population demographics of the area of the District Municipality. 

NIPP is a programme that seeks to leverage economic benefits and support the development of South African industry by effectively using the instrument of government procurement. The NIPP programme is mandatory for all government and parastatal purchases or lease contracts (goods and services) with an imported content equal to or exceeding USD 5 million. 

Should the import content that is equal to or exceeds the threshold of USD 5 million compels the winning bidder to negotiate and enter into a NIPP obligation agreement with the dtic before signing the contract with Eskom. Proof of the agreement is to be provided to the Employer. 

The Consultant will be expected to spend at least 1% of the Contract Value on CSI initiatives that would be agreed upon with Eskom. 

3.15.3 Preferred subConsultants

Where the Consultant has preferred subConsultants the following Is to be provided:

a) Name of the subConsultant firm/ individual

b) Discipline role

c) Reason for preference

3.15.4 Subcontract documentation, and assessment of subcontract tenders

A formal agreement outlining the scope of work, responsibilities, payment terms, timelines and dispute resolution mechanisms are to be submitted to the Employer. 

Format is to follow NEC guidelines 

The objective of Sub-Consulting is to ensure that there will be sharing or transference of expertise to South Africans, in accordance with the requirements of the Reconstruction and Development Programme (RDP) through sub-consulting, which involves mentorship and coaching. 

Therefore, the Consultant will be expected to mentor/coach a small emerging consulting firm that is owned by previously disadvantaged persons through sub-consulting up to 30% of the scope of work to a South African firm. These Sub-Consulting requirements are as follows: 

Sub-contracting can only be concluded with one or more of the following entities. 

a) An EME or QSE which is at least 51% owned by Black people.

b) An EME or QSE which is at least 51% owned by Black people who are women. 

3.15.5 Limitations on subcontracting

The Employer may require that the Consultant must subcontract certain specialised work, or that the Consultant shall not subcontract more than a specified proportion of the whole of the contract.

3.15.6 Attendance on SubConsultants

The Consultant shall ensure:

a) Supervision and management 

b) Guidance and assistance

c) Resource management 

d) Efficiency

e) Safety and compliance

f) Contract interpretation

3.16 Correction of Defects

a) As per NEC Clause 41.2

3.17 Working on the Employer’s property

3.17.1 Employer’s entry and security control, permits, and site regulations

The Consultant shall comply with all the Employer’s site entry requirements and obtain at his cost all the necessary permits.

a) All employees working on the Eskom Project Sites may require to complete induction before work can start.

b) Obtain and provide evidence of police clearance required to enter the Employer’s site.

c) Personal Protective Equipment (PPE) must be worn at all-times except in the PPE free zones.

d) All employees must comply to Eskom Life Saving Rules:

· Open, isolate, test, earth, bond and/or insulate before touch.

· Hook up on heights

· Buckle Up

· Permit to work

· Be sober.

Security Vetting:

Acceptance of this tender is subject to the condition that both the contracting firm and its personnel providing the service must be subjected to vetting and or screening in line with Eskom’s Vetting Policy and Vetting Procedure. If the principal contractor appoints a subcontractor, the same provisions and measures will apply to the subcontractor.
As per section 2A(b) of the National Strategic Intelligence Act 39 of 1994, as amended by the General Intelligence Laws Amendments Act 11 of 2013, to conduct the security screening and vetting investigations to determine the competence of a person if such a person:
a) Is rendering a service or has given notice of intention to render a service to an organ of state, which service may:
i. give him or her access to classified information and intelligence in the possession of the organ of state; or

ii. give him or her access to areas designated as National Key Points in terms of the National Key Points Act 102 of 1980.
Security vetting is a requirement for access to the Employer’s sites as well as information, therefore, the Consultant shall ensure that all required information required for the completion of the security vetting process is provided correctly, completely, truthfully and timeously. Note:
a) Consultant is to allow for the following vetting turnaround timelines when submitting task order planning:

I. For local employees – one week from receipt of fully completed vetting pack

II. For international employees – three weeks from receipt of fully completed vetting pack

b) The Employer will not be liable for costs associated to access delays on account of incomplete submitted required vetting information.
c) Should the result of the vetting process declare the applicant unsuitable, their application will be rejected and the Consultant will provide another candidate for vetting. 
d) The Consultant staff shall consent to all the required tests, failure to do so will result in the applicant being rejected and the Consultant  will have to provide a replacement as per requirements.
e) Every successfully vetted human resource shall sign a Non-disclosure agreement. 

Access into site is managed through compliance to several of relevant security legislative frameworks not limited to National Key Points Act, Firearms Control Act, Control of Access to Public premises and vehicles Act inclusive of Site-specific Standard Operating Procedures not excluding the Contractor Access Control Standard that outlines the brief responsibilities of gaining access to site, i.e.:
a) Only a fingerprint criminal clearance record of less than 30 days from the date of issue will be accepted.

b) Only fingerprint criminal clearance record with a clear criminal result issued by the SAPS CRC and/or an accredited supplier linked to the SAPS Automated Fingerprint System (AFIS) will be allowed.

c) Access/Exit is subject to security protocols and measures applicable to site which includes but not limited to Declaration and bringing personal equipment to site (OV18 Process), prohibited items (ie Drugs, Alcohol, weapons, pets etc), prohibition in removing any asset without authorization, Returning of permits on termination, Principles of access – ie Only authorized personnel will be granted access, Immediate reporting of incidents to the Security Control Room before tampering, Visitors Pre-arrangement and escort Security Process, etc

d) Passive and active substance abuse screening/testing on entry, while inside and on leaving any of the sites controlled by Eskom.

e) Access to sites will be revoked in any of the following circumstances prevails (i.e. End of contract, security violations or breaches, Security threat or compromise, Contractor terminated or resigns).

3.17.2 People restrictions, hours of work, conduct and records

a) The Consultant keeps detailed records of his people working on the Employer’s property, including those of his Sub-Consultants.  The Employer’s Agent shall have access to these records at any time.
b) The Employer will reject unsuitable personnel should they not meet the requirements as per the contract.
c) Upon termination of the Consultant’s human resource’s engagement for any reason, the resource shall promptly return to the Employer all property belonging to the Employer including (but not limited to) equipment, devices, documents, files, access credentials and any other tangible or intangible assets.
d) The resource shall also return or securely delete all copies of (electronic or physical) of any confidential or intellectual property created or obtained during the course of the engagement. 
e) Furthermore, the resource shall promptly assign and transfer to the Employer any work product, inventions, discoveries, developments, improvements, processes, or other intellectual property created, conceived, or developed whole or in part during the engagement and shall cooperate fully in executing any necessary documents to perfect the Employer’s rights therein.
f) Failure to return such assets or to comply with the obligations under this clause may result in legal action and/or withholding of any final compensation to the extent permitted by law. 
3.17.2.1 Work hours and overtime

Should there be a need for overtime, the Employer shall be advised and shall provide approval. Overtime shall be assessed and paid as follows:

a) Weekdays 1.5 times the resource rate after the standard 8hour day has been worked Monday to Friday local time. 

b) Saturday: 1.5times the resource hourly rate

c) Sunday: 2 times the resource hourly rate

d) Public holidays: 2 times the resource hourly rate. Only south African public holidays shall be recognised. 

3.17.2.2 Billable hours

a) Billable hours are those directly attributable to the performance of services under this contract as documented in daily time logs. 

b) Billable hours excludes non-productive time such as Consultant internal training, general staff meetings and administrative overheads.

3.17.2.3 Timekeeping and records

The Consultant shall maintain daily time records using the agreed upon timekeeping software which is to include:

a) Employees details 

b) Date

c) Hours worked

d) Labour category

e) Brief description of work performed

All time sheets to be approved and confirmed for accuracy by the employee’s supervisor and available for audit by the Employer. 

3.18 Cooperating with and obtaining acceptance of Others

a) Facilitate regular co-ordination meetings to align expectations and address concerns.

b) Submit documents timeously for review and approval

c) Incorporate feedback efficiently and maintain schedule and quality. 

d) Promote transparency and collaboration through documentation, shared platforms and responsive communication. 

3.19 Things provided by the Employer

Should the need arise, the following will be provided should the Employer deem necessary:

a) Access to site or premises

b) Relevant project background documents

c) Stakeholder contact information

d) Meeting and workspace facilities 

e) Security access and permits to enter restricted areas.

f) Timely review and feedback on submitted deliverables.

3.20 Cataloguing requirements by the Consultant
a) Should the Consultant’s resource be required to assist the  Employer with cataloguing of materials and services, this shall be done accordance with the latest revision of material and services cataloguing procedure 240-82441069
4 List of drawings

4.1 Drawings issued by the Employer

This is the list of drawings issued by the Employer at or before the Contract Date and which apply to this contract.

	Drawing  number
	Revision
	Title
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