	The bid to appoint a service provider to determine of the Basic Conditions of Employment Act (BCEA) Earnings Threshold.



SECTION A

1. PURPOSE
The purpose of the research project is to provide a rigorous review of the earnings threshold stipulated in the BCEA (1997), in order to inform a decision-making rule to determine the threshold going forward.

2. RESEARCH OBJECTIVES 
The main objectives of this research includes the assessment of:
2.1 The different forms of labour market vulnerability that the BCEA is intended to address, and where these can be identified and analysed in the existing data;
2.2 The range of coverage, and the importance placed on different forms of vulnerability, at different, credible, income thresholds;
2.3 How the current threshold compares to the identified range of credible options;
2.4 Whether the current earning threshold is set too high and leads to constraints in the labour market (flexibility and employment opportunities) or whether the current threshold is set too low and prejudices workers earning close to, but above the threshold.
2.5 Should a system of differentiated thresholds be considered (i.e. different thresholds for different purposes)? 
2.6 How the threshold should be updated over time?

3. BACKGROUND
3.1 The BCEA earnings threshold was introduced in section 6(3) of the Act, and was initially pegged to the level of earnings of an Assistant Director in the public service, on the assumption that this was the level separating managers from workers (at least in the public sector). This decision was not necessarily informed by robust empirical analysis, but was developed to align with the “regulated flexibility” approach of post-1994 labour legislation, and had dual motivations: firstly, to ensure the protection of vulnerable employees, and secondly, to allow for flexibility in regard to employees above the threshold.
3.2 The current threshold, which came to effect on 1 March 2022, is pegged at R224 080.48 per year (R18 673.37 per month). Notably, this is now significantly lower than the salary of an Assistant Director in the public service. 
3.3 Workers who earn in excess of the threshold are excluded from various sections of the BCEA. This includes sections 9, 10, 11, 12, 14, 15, 16 17(2) and 18(3) of the BCEA, where these clauses cover provisions that regulate ordinary hours of work, overtime pay, meal intervals, daily and weekly rest periods, night work, and work on public holidays, among others. In addition, the inspectorate of the Department of Employment and Labour may not issue compliance orders in respect of any amount payable to employees as a result of failure to comply with the provisions of the BCEA, if the employee earns in excess of the earnings threshold. Moreover, section 73A of the BCEA which provides for the referral of claims against and employer to pay an amount owing to an employee or worker in terms of the BCEA or NMW Act, contract of employment or sectoral determination only applies to employees or workers earning below the threshold.  Employees earning above the threshold need to refer such claims to the Labour Court or civil courts.
3.4  An employee earning at the threshold or below may elect to refer an unfair discrimination dispute in terms of the Employment Equity Act to the CCMA for arbitration instead of the Labour Court. By contrast, employees earning above the threshold may not refer disputes to the CCMA, but need to institute claims in the Labour Court.
3.5 Earning above the threshold also excludes employees from the application of section 83A of the BCEA and section 200A of the Labour Relations Act (LRA, 1995), where these sections create a presumption as to whether a person is an employee, if certain factors are present in a working relationship. In addition, sections 198A, 198B, 198C and 198D of the LRA regulate and protect employees in atypical, vulnerable, employment (employment in temporary employment services, employment in terms of fixed-term employment contracts, and part-time employment). These sections are not applicable to employees earning above the threshold. 
3.6 In summary, the intention of provisions within the BCEA the EEA and LRA is to protect vulnerable groups, and also allow for flexibility for those above the threshold. Prior to the most recent increase, Commissioners for Labour noted that the threshold had not been adjusted for inflation for a period of seven years and argued that this amounted to a structural adjustment of the level at which the threshold was set.  However, there are competing views regarding the success of the current balance. On one hand there is a view that the threshold is set at a level that is too high, and is therefore unnecessarily providing protection to workers who cannot be deemed to be “vulnerable” or not having bargaining power.  In addition, it has been argued that the relatively high level of the threshold may have unintended consequences on labour market rigidity, and might be contributing to the low levels of employment in South Africa. On the other hand, it is argued that the threshold is too low, leaving vulnerable workers without protection, where vulnerability is not solely dependent on earnings. This view is bolstered by South Africa’s commitment to the International Labour Organisation’s (ILO) Conventions on labour rights, and objectives to advance decent work, where the threshold can be seen to exclude workers who require access to the protections and provisions in the BCEA, and the LRA.
3.7 The conclusions of a review of the threshold undertaken in 2017 are salient to the current enquiry. That report states that, “From this empirical work, there is no consistent evidence suggesting a change in the level of the BCEA earnings threshold. First, we have argued that there is currently no robust decision rule on which to base such a decision (section 4). Secondly, there is little evidence that workers above or below the threshold differ from each other (section 5). Thirdly, there is evidence that the threshold is successful in identifying and covering many of the vulnerable (section 6). Finally, there is little evidence that the BCEA has had any impact on employment or any evidence of structural breaks (section 7). 
This evidence taken together does not motivate for a change in the threshold in either direction. The rational response to such results is to not make a change. Our recommendation would therefore be that the real level of the threshold not be changed. Rather, it should be maintained through regular inflationary adjustments, thereby preventing situations where major adjustments might result in disemployment effects (even though there is no strong evidence that such effects exist). However, if a robust decision rule were to be developed that could accurately identify employees with weak bargaining power, and if this could be mapped accurately to earnings, then the threshold should be adjusted. If an alternative decision rule were to be devised, we would argue that this would require the inclusion of additional questions within the Quarterly Labour Force Survey that specifically probe self-reported bargaining power or perceptions of the level of own bargaining power vis-à-vis employers.” (Oosthuizen et al, Analysis on the Impact and Effectiveness of the BCEA Earnings Threshold, DPRU, 2017, p58-59).
3.8 The policy concern with linking vulnerability in employment to an earnings threshold is thus two-fold. Firstly, as noted above, the threshold may be incorrectly determined. An earnings threshold that is set too high runs the risk of providing protection to workers who are not vulnerable, leading to constraints on their behaviour and increased labour market inflexibility. Alternatively, the threshold may be too low, limiting the advancement of decent work and South Africa’s commitment to the ILO Convention on working hours. Secondly, even if all vulnerable workers are covered by legislation, compliance and enforcement might be minimal, or ineffective.

SECTION B
4. DELIVERABLES
On the basis of the abovementioned purpose and objectives, the research should provide the following upon completion:
4.1 First draft report technical report, which includes an executive summary, and policy recommendations.
4.2 Final report technical report, which includes an executive summary, and policy recommendations.
4.3 Microsoft PowerPoint slides of the research findings.
4.4 A presentation of the research findings

5. Methodology: 
5.1 There has been limited research looking at the impact of the BCEA threshold (both positive and negative), its effectiveness at providing protection to vulnerable workers, and the relevance of its application in the rapidly changing South African labour market. As such, noting the origins of the threshold, this research should, among other considerations, assess the reasoning underpinning the current threshold, and where appropriate apply relevant statistical analysis to the questions posed. In this regard, the research should serve as an update to Oosthuizen et al., (2017), where more recent data can be used in the analysis.
5.2 The research should use the most recently available reliable, nationally-representative data in the analysis of labour market vulnerability in South Africa, where the current threshold lies in the national distribution of wages, and how alternative cut-offs compare in terms of wage level, coverage, and the vulnerability of covered workers. 
6. TIMEFRAME
6.1 The research should be undertaken for a maximum period of 6 months after the appointment of the service provider. 
6.2 The general conditions of contract and the service level agreement will STRICTLY apply 

7. PROJECT MANAGEMENT AND INSTITUTIONAL ARRANGEMENTS 
7.1 Proposal of the study should include the research design outlining the approach and quantitative methodology which will used appropriate to achieve the objectives of the study.
7.2 The overall management and supervision of the research will be the responsibility of a Research Reference Team led by the Research and Monitoring National Minimum Wage Directorate
7.3 The Service Provider will be expected to sign a Service Level Agreement (SLA). 
7.4 The Service Provider will be expected to provide progress reports on a monthly basis to the National Minimum Wage Directorate of the department.

SECTION C

8. ADMINISTRATIVE PRE-QUALIFICATION REQUIREMENTS 
ADMINISTRATIVE PRE-QUALIFICATION VERIFICATION 

The bidder is, in terms of National Treasury Instruction Note 3 of 2016/17, registered as a Supplier on National Treasury Central Supplier 
1) The total Bidding price must be written correctly and in full. 
2) The price of the bid will be firm for the duration of the contract. As indicated on SBD 3.3 
3) Bidders are required to submit certified and valid B-BBEE Status Level Verification Certificates (SANAS accredited) or sworn affidavit by the Commissioner Oaths for exempted micro enterprises (EME and QSE), as prescribed by the Department of Trade and Industry. 
4) All Standard Bidding Documents forms submitted with the bid must be completed and signed. Failure to do so may invalidate the bid. 
5) Certified ID copies of Company Members and Shareholders, at the point of submission, failure to submit will result in the disqualification of the bidder. 
6) A resolution of the Board of Directors for authority of signatory with the ID number of the appointee must be submitted with the bid. 
7) If required as a condition for the bid, the sub-contracting agreement signed by both parties must be attached. The agreement must clearly state the percentage sub-contracted as per the conditions of the bid.
8) All company registration documents for the sub-contractor must be submitted.
9) Bidders must be registered on the Central Supplier Database (CSD) and provide summary report that has a compliant TAX status and valid banking details. 
10) A valid copy of a Tax clearance certificate must be submitted and a valid SARS PIN for verification. 
11) Bidder/s must comply with basic Labour Relations Act/s, E.g. OHS, Basic Conditions of Employment Act (BCEA), Minimum Wage.
12) No late quotations shall be accepted. 
13) Please note that any enquiries must be directed via e-mail or telephone and will be responded to via email. 
14) Any proposals received in response to this bid remain the property of the Department of Employment and Labour. 
15) Quotations should be held valid for a period of 30 days. 
16) The Department of Employment and Labour reserves the right to at any given time to request additional information for clarification purposes during the evaluation process of this bid. 

First stage: 
NB: 
Bidders/ tenderers who want to claim Preference points will have to comply fully with regulations 11(8) and 11(9) of the PPPFA Act with regard to sub-contracting. 







8.1 Mandatory requirements: 

		Requirement 1



	Reference

	1. Bidder must submit three (3) contactable references on previous research
	Bidder must indicate the page number from proposal

		Requirement 2



	Reference

		2. Bidder must demonstrate experience in the area of labour market and economic analysis in South Africa by providing a proof minimum of two (2) research projects in this field (provide proof).



	



	Bidder must indicate the page number from proposal.


		Requirement 3



	Reference

	3. Relevant educational qualifications of the bidder/s will be expected at a minimum of Master’s degree level in Economics, Econometrics or Statistics. Curriculum vitae, as well as capabilities of staff that will be working on the project must be submitted. 
The Bidder/s must provide information on technical and managerial capabilities; 

	Bidder must indicate the page number from proposal.

		Requirement 4



	Reference

		4. Outline the methodologies for the proposed delivery of the project: 

The service provider should clearly outline the model that they are going to use 

	




	Bidder must indicate the page number from proposal

		Requirement 5



	Reference 

	5. Detailed project plan and cost breakdown analysis outlining milestones for delivery of the project.
	Bidder must indicate the page number from proposal




a. Other requirements: 
i. The successful Bidder/s should ensure that researchers or trainee researchers from previously disadvantaged groups are incorporated in the research team. 
ii. The successful Bidder/s should have strong understanding of the relevant legislative environment and the policy-making environment relevant to labour market policies; 
iii. The successful Bidder/s should ensure the inclusion of Department of Employment and Labour staff in the study; and submit progress reports to the Department, documenting activities of skills transfer. 
iv. Bidder/s must comply with UIF and COIDA

Price for 80/20
	Price
	80


Calculation of points for B-BBEE status level of contributor 
Points must be awarded to a bidder for attaining the B-BBEE status level of contribution in accordance with the table below:

		B-BBEE Status Level of Contributor 



		Number of points (20 system) 




	1
	20

	2
	18

	3
	14

	4
	12

	5
	8

	6
	6

	7
	4

	8
	2

	Non-compliant contributor 

	0


Bidders are required to submit original and valid B-BBEE Status Level Verification Certificates or certified copies thereof together with their quotations, to substantiate their BBBEE rating claims.

A trust, consortium or joint venture must submit a consolidated B-BBEE Status Level Verification Certificate for every separate bid.

Financial proposals must provide a detailed breakdown of all costs per activity and indicate the hourly rate of each member of the team and their time allocation.

NB: FAILURE TO COMPLY WITH THE ABOVE MAY INVALIDATE YOUR BID 

Technical Enquiries should be addressed to: 
rfq.request@labour.gov.za 
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