
SANRAL REFERENCE NO. ***
MEMORANDUM OF AGREEMENT
(Version 2 February 2018)
entered into between

THE SOUTH AFRICAN NATIONAL ROADS AGENCY SOC LIMITED
(A company duly incorporated in terms of South African company laws with Registration No:  1998/009584/30)

(hereinafter referred to as “SANRAL”)

and

***
(hereinafter referred to as “the Municipality”)


PREAMBLE

Whereas

SANRAL intends to upgrade National Road *** Section ***;
And whereas
National Road *** Section *** falls within the jurisdiction of *** Municipality;
And whereas
as part of the upgrade of National Road *** Section ***, SANRAL shall construct the Access Road referred to below;
And whereas
the Municipality shall take over responsibility for such Access Road in accordance with the terms and conditions of this Agreement;

And whereas
SANRAL and the Municipality wish to record their agreement in writing.
NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS: 
1. DEFINITIONS AND INTERPRETATION

1.1 The headings are inserted for ease of reference only and shall not be used for interpretation of this Agreement.
1.2 Wherever words importing the singular are used they shall include the plural and wherever the male gender is used, it shall include the female and neuter genders.
1.3 Any reference to a person includes any individual, body corporate, unincor​porated association, firm, company, corporation, government, state or agency of a state or any trust, association or partnership (whether or not having separate legal personality) or two or more of the foregoing or other entity recognised under any law as having a separate legal existence or personality.
1.4 If any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, effect shall be given to it as if it were a substantive clause in the body of the agreement, notwithstanding that it is only contained in the interpretation clause.
1.5 If any period is referred to in this agreement by way of reference to a number of days, the days shall be reckoned exclusively of the first and inclusively of the last day unless the last day falls on a day which is not a Business Day, in which case the day shall be the next succeeding Business Day.
1.6 Any reference to days (other than a reference to Business Days), months or years shall be reference to calendar days, months or years, as the case may be.
1.7 In this Agreement, unless the context clearly indicates to the contrary, the following words, phrases and expressions shall have the respective meanings assigned to each of them as follows:
1.7.1 where SANRAL or the Municipality is referred to in this Agreement, that reference shall include any and all of SANRAL’s or the Municipality’s (as the case may be) duly appointed agents and/or concessionaires;
1.7.2 references to “this Agreement” shall be construed as a reference to this Agree​ment as amended, varied, restated, novated or substituted by the Parties in accordance with this Agreement from time to time.
1.8 In this Agreement, unless the context clearly indicates to the contrary, the following words, phrases and expressions shall have the respective meanings assigned to each of them as follows:
1.8.1 “Access Road” shall mean the public road providing access to the Specified Section of the National Road, as depicted on the plan/figure/diagram annexed hereto marked “A”. Access Road may also be referred to as Service Road and shall have the same meaning and interpretation in this Agreement;

1.8.2 ”Agreement” means this agreement and any annexure hereto;
1.8.3 “Business Day” shall mean any day other than a Saturday, Sunday or a public holiday in the Republic of South Africa from time to time, but in addition excludes the period between 25 December and 1 January every year; 
1.8.4 ”Calendar Day” shall mean any day including a Saturday, Sunday or public holiday in the Republic of South Africa from time to time and the days will be reckoned in terms of clause 1.5.
1.8.5 “Performance Certificate” shall mean a certificate issued by SANRAL at the end of the Defects Liability Period, stating the date on which completion was achieved and certifying that the Access Road has been completed in accordance with, and as contemplated by, this Agreement;
1.8.6 “Completion Notice” shall mean a written notice issued by SANRAL notifying of the completion of the construction of the Access Road;

1.8.7 “Construction Contractor” shall mean a contractor or contractors (as the case may be) to be engaged by SANRAL under the Construction Contract to execute and construct the Access Road;
1.8.8 “Construction Contract” shall mean the construction contract to be entered into between SANRAL and the Construction Contractor, for the execution and con​struction of the Access Road;
1.8.9 “Consulting Engineer” shall mean the engineer to design and supervise the con​struction of the Access Road;
1.8.10 “Defects Liability Period” means the period of 1 (one) year commencing from the date of the issue of the Taking Over Certificate for a period of 365 Calendar Days within which any defects must be repaired by SANRAL or its appointed service provider;
1.8.11 “the Municipality” shall mean ***, represented herein by ***, in his / her capacity as ***, he / she being duly authorised thereto by a resolution dated ***, a copy of which is annexed hereto marked “B”;
1.8.12 “Parties” shall mean SANRAL and the Municipality collectively and “Party” shall mean either SANRAL or the Municipality as the case may be;
1.8.13 “Road Reserve” shall mean the road reserve for National Road *** Section ***;
1.8.14 “SANRAL” shall mean The South African National Roads Agency SOC Limited (Registration Number 1998/09584/30), a company incorporated according to the Companies Act, 71 of 2008 and The South African National Roads Agency Limited and National Roads Act, 7 of 1998, represented herein by ***, in his/her capacity as SANRAL ***;
1.8.15 “Signature Date” shall mean the date of signature on which the last Party to sign this agreement, signs this Agreement;
1.8.16 “Specifications and Design” shall mean the specifications and design of the Access Road, as recorded in the schedule/sketch annexed hereto marked “C”; 
1.8.17 “Snagging Items” shall mean the items that SANRAL or its appointed service pro​vider must complete and/or rectify before all its obligations in respect of the con​struction of the Access Road are satisfied;
1.8.18 “Specified Section of the Road Reserve” shall mean that portion of the Road Reserve at kilometre (km) ***;
1.8.19 “Taking-Over Certificate” shall mean a “Taking-Over Certificate” issued by the Consulting Engineer certifying that the Access Road has been completed in accordance with, and as contemplated by, this Agreement.

2. ACQUISITION OF THE LAND REQUIRED FOR THE ACCESS ROAD
2.1 SANRAL shall be responsible for acquiring any land required for the construction and use of the Access Road.
2.2 All costs associated with the acquisition of land for the Access Road shall be for SANRAL’s account.

SANRAL shall be responsible for the conclusion of servitude agreements with the owners of land affected by the Access Road in which SANRAL will be con​structing the Access Road;

2.4
SANRAL shall be obliged, at its cost, to appoint a conveyancer to register a right of way servitude in favour of the Municipality and/or the general public in order to secure the right of use of the Access Road in perpetuity.

3. CONSTRUCTION OF THE ACCESS ROAD
3.1 The Access Road shall be constructed by the Construction Contractor in accor​dance with the terms and conditions of the Construction Contract and under the supervision of the Consulting Engineer.

3.2 The Access Road shall be constructed in accordance with the Specifications and Design.

3.3 SANRAL shall be liable for any expenditure incurred with respect to the design, execution, completion of the Access Road and the maintenance thereof during the Defects Liability Period. 
3.4 Any proposed variation to the Specifications and Design shall be submitted to the Municipality for its review and approval. 
3.5 The Municipality’s review and approval shall be completed within 10 (ten) Business Days of receiving the proposed variation. The Municipality shall within the period either approve the variation or reject it setting out the extent to which it is unsuitable and the steps to be taken to rectify the documents concerned.
4. COMPLETION OF THE ACCESS ROAD 
4.1 SANRAL shall provide the Municipality with a Completion Notice not more than 10 (ten) Business Days prior to the anticipated completion of the construction of the Access Road.
4.2 SANRAL, in conjunction with the Municipality, shall, within 5 (five) Business Days after the anticipated construction completion date specified in the Completion Notice, inspect the Access Road, as applicable, to verify whether the Access Road has been completed in accordance with the terms of this Agreement except for minor omissions or minor defects which do not adversely affect the conti​nuous and expeditious passage of vehicles on the Access Road.
4.3 In the event that the Parties are of the reasonable opinion that the Access Road has been completed to the required level in terms of clause 4.2, the Consulting Engineer shall, within 10 (ten) Business Days of such inspection referred to above, issue a Taking-Over Certificate in respect of the Access Road.
4.4 The Taking-Over Certificate shall state the date on which the Access Road was completed and the Snagging Items that SANRAL or its appointed service pro​vider must complete and/or rectify before all of its obligations in respect of the construction of the Access Road are satisfied.
4.5 If the Municipality is not of the opinion that the Access Road has been completed to the required level in terms of clause 4.2, the Municipality shall, within 5 (five) Business Days of such inspection, notify SANRAL of that fact and shall specify in such notice all the work which is required to be carried out by SANRAL or its appointed service provider before a Taking-Over Certificate can be issued.  If, after re-inspection of the Access Road, as applicable, the Municipality is satisfied that the Access Road meets clause 4.2 above, then the Consulting Engineer shall issue the Taking-Over Certificate.
4.6 Both Parties shall be provided with a copy of the Taking-Over Certificate. 
4.7 Upon the issue of a Taking-Over Certificate, SANRAL shall supply the Munici​pality with copies of all as-built drawings and records as well as other relevant technical and design information, relating to the finished Access Road, as applicable.
4.8 If during the 1 (one) year defects period, any defects arise from the construction of the Access Road, SANRAL shall undertake to attend to such repairs. 
4.9 The Consulting Engineer shall, within 10 (ten) Business Days of being notified by SANRAL that any defects that arose during the 1 (one) year defects period has been rectified, inspect the Access Road, and, if reasonably satisfied that the defects have been rectified, shall within 5 (five) Business Days of such inspection issue a notice that the Performance Certificate can be issued.  The Performance Certificate shall state the date on which the defects were rectified.
5. FUTURE MAINTENANCE
With effect from the end of the Defects Liability Period, the Municipality shall assume responsibility for the maintenance of the Access Road. 
6. REGISTRATION OF SERVITUDE

6.1 As soon as possible after the Taking-Over Certificate has been issued, SANRAL shall, at its cost, appoint a conveyancer to register a right of way servitude in favour of the Municipality and/or the general public in order to secure the right of use of the Access Road in perpetuity.
6.2 On registration of the servitude referred to above, SANRAL shall provide the Municipality with a copy of the notarial deed of servitude for its records.
7. EXEMPTION FROM LIABILITY AND INDEMNITY
With effect from the date of issue of the Taking Over Certificate, the Municipality hereby indemnifies SANRAL against any claim of whatsoever nature that may be made against SANRAL, its employees or agents by any person in respect of per​sonal injuries or death of any person whilst using the Access Road or in respect of the loss of or any damage to anything contained in or brought onto the Access Road. Such indemnity excludes potential claims as a result of defects during the Defects Liability Period. 
8. DISPUTE RESOLUTION
In the event of a Dispute arising between the Parties with regards to any matter relating to this Agreement, howsoever arising, such Dispute shall be dealt with in accordance with the provisions of Chapter 4 of the Intergovernmental Relations Framework Act, 13 of 2005.
9. BREACH AND CANCELLATION
9.1 Without prejudice to other remedies the Parties may have, either Party shall have the right to terminate this Agreement if it has sent a written notice to the other Party notifying it of the event giving rise to such right and requesting that Party to remedy the event giving rise to termination within a period specified in the notice provided that such a time period will be reasonable, having regard to the nature of the breach (the “Remedy Period”). 
9.2 If such breach is not remedied by the defaulting Party by the expiry of the Reme​dy Period, the other Party may terminate this Agreement forthwith by notice in writing to that Party.
10. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with South African law.
11. NOTICES
11.1 Each Party chooses as its address for all purposes under this Agreement (“chosen address”) whether for serving any court process or documents, giving any notice, or making any other communications of whatsoever nature and for any other purpose arising from this Agreement (“Notice”) as follows:
11.1.1 SANRAL: 48 Tambotie Avenue, Val de Grace, Pretoria, 0184 (email: ***);
11.1.2 the Municipality: *** (email ***).
11.2 Any notice required or permitted under this Agreement shall be valid and effective only if in writing.
11.3 Any Party may by notice to the other Party change its chosen address to another physical address in the Republic of South Africa and such change shall take effect on the 7th (seventh) day after the date of receipt by the Party who last receives the notice.
11.4 Any notice to a Party must be contained in a correctly addressed envelope; and
11.4.1 sent by prepaid registered post to it at its chosen address; or 

11.4.2 delivered by hand to a responsible person during ordinary business hours at its chosen address;
11.4.3
shall be deemed to have been received, in the case of clause 11.4.1 on the 7th (seventh) Business Day after posting (unless the contrary is proved) and, in the case of clause 11.4.2 on the date of delivery.
12. GENERAL
12.1 This Agreement constitutes the sole record of the agreement between the parties with regard to the subject matter hereof.  No Party shall be bound by any express or implied term, representation, warranty, promise or the like not recorded herein.
12.2 No addition to, variation of, or agreed cancellation of, this Agreement shall be of any force or effect unless in writing and signed by or on behalf of the parties.
12.3 No relaxation or indulgence, which any Party may grant to any other, shall consti​tute a waiver of the rights of that Party and shall not preclude that Party from exercising any rights which may have arisen in the past or which might arise in the future.
12.4 Any provision of this Agreement, which contemplates performance or observance subsequent to any termination, or expiration of this Agreement shall survive any termination or expiration of this Agreement and continue in full force and effect.
12.5 Any approval or consent given by a Party under this agreement shall only be valid if in writing and shall not relieve the other Party from responsibility for complying with the requirement of this Agreement except as and to the extent otherwise expressly provided in such approval or consent, or elsewhere in this Agreement. Such approvals and consents shall not be unreasonably withheld or delayed.  
SIGNED AT _________________ ON THIS __________ DAY OF ____________________ 20…...
For and on behalf of 

________________________ Municipality 

(who warrants that he/she is duly authorised hereto)

Name: 








Capacity:







AS WITNESSES:

1.









2.








SIGNED AT _________________ ON THIS __________ DAY OF ____________________ 20……
For and on behalf of 
THE SOUTH AFRICAN NATIONAL ROADS AGENCY SOC LTD
(who warrants that he is duly authorised hereto)

Name: 








Capacity:







AS WITNESSES:

1.









2.








ANNEXURE A

SKETCHES OF THE ACCESS ROAD
ANNEXURE B

RESOLUTION OF THE LOCAL MUNICIPALITY

ANNEXURE C

SPECIFICATIONS AND DESIGN OF THE ACCESS ROAD
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