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PART C1:
AGREEMENTS & CONTRACT DATA

	Contents:


	
	

	C1.1
	Form of Offer and Acceptance 


	

	C1.2a
	Contract Data provided by the Purchaser
	

	C1.2b
	Contract Data provided by the Supplier

	


C1.1 Form of Offer & Acceptance

Offer

The Purchaser, identified in the Acceptance signature block, has solicited offers to enter into a contract for the procurement of:

SUPPLY AND DELIVERY OF DIGITAL MEASUREMENT TRANSDUCERS TO MEDUPI POWER STATION
The tenderer, identified in the Offer signature block, has

By the representative of the tenderer, deemed to be duly authorised, signing this part of this Form of Offer and Acceptance the tenderer offers to perform all of the obligations and liabilities of the Supplier under the contract including compliance with all its terms and conditions according to their true intent and meaning for an amount to be determined in accordance with the conditions of contract identified in the Contract Data. 

	
	The offered total of the Prices exclusive of VAT is 
	

	
	Value Added Tax @ 15% is
	

	
	The offered total of the amount due inclusive of VAT is

	

	
	


This Offer may be accepted by the Purchaser by signing the Acceptance part of this Form of Offer and Acceptance and returning one copy of this document including the Schedule of Deviations (if any) to the tenderer before the end of the period of validity stated in the Tender Data, or other period as agreed, whereupon the tenderer becomes the party named as the Supplier in the conditions of contract identified in the Contract Data.

	Signature(s)


	
	
	

	Name(s)


	
	
	

	Capacity


	
	
	

	For the tenderer:

	

	Name & signature of witness
	(Insert name and address of organisation)
	
	Date
	

	
	


Acceptance

By signing this part of this Form of Offer and Acceptance, the Purchaser identified below accepts the tenderer’s Offer.  In consideration thereof, the Purchaser shall pay the Supplier the amount due in accordance with the conditions of contract identified in the Contract Data.  Acceptance of the tenderer’s Offer shall form an agreement between the Purchaser and the tenderer upon the terms and conditions contained in this agreement and in the contract that is the subject of this agreement.

The terms of the contract, are contained in: 

Part C1

Agreements and Contract Data, (which includes this Form of Offer and Acceptance)

Part C2

Pricing Data

Part C3

Scope of Work:  Goods Information including Supply Requirements

and drawings and documents (or parts thereof), which may be incorporated by reference into the above listed Parts.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Returnable Schedules as well as any changes to the terms of the Offer agreed by the tenderer and the Purchaser during this process of offer and acceptance, are contained in the Schedule of Deviations attached to and forming part of this Form of Offer and Acceptance.  No amendments to or deviations from said documents are valid unless contained in this Schedule.

The tenderer shall within two weeks of receiving a completed copy of this agreement, including the Schedule of Deviations (if any), contact the Purchaser’s agent (whose details are given in the Contract Data) to arrange the delivery of any securities, bonds, guarantees, proof of insurance and any other documentation to be provided in terms of the conditions of contract identified in the Contract Data at, or just after, the date this agreement comes into effect.  Failure to fulfil any of these obligations in accordance with those terms shall constitute a repudiation of this agreement.

Notwithstanding anything contained herein, this agreement comes into effect on the date when the tenderer receives one fully completed and signed original copy of this document, including the Schedule of Deviations (if any).  

	Signature(s)


	
	
	

	Name(s)
	Mr Z Witbooi

	
	

	Capacity


	Acting General Manager: Medupi

Generation Division
	
	

	for the Purchaser


	Eskom Holdings SOC Limited

Medupi Power Station

Private Bag x9003

LEPHALALE

0555

	Name & signature of witness
	Mr J Morudu

Manager: Procurement


	
	Date
	


Note: If a tenderer wishes to submit alternative tenders, use another copy of this Form of Offer and Acceptance.

Schedule of Deviations to be completed by the Purchaser prior to contract award
By the duly authorised representatives signing this Schedule of Deviations below, the Purchaser and the tenderer agree to and accept this Schedule of Deviations as the only deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Tender Schedules, as well as any confirmation, clarification or changes to the terms of the Offer agreed by the tenderer and the Purchaser during this process of Offer and Acceptance.  

It is expressly agreed that no other matter whether in writing, oral communication or implied during the period between the issue of the tender documents and the receipt by the tenderer of a completed signed copy of this Form shall have any meaning or effect in the contract between the parties arising from this Agreement. 

	
	For the tenderer:


	
	For the Purchaser



	Signature


	
	
	

	Name
	
	
	Mr Z Witbooi


	Capacity


	
	
	Acting General Manager: Medupi

Generation Division

	On behalf of
	(Insert name and address of organisation)


	
	Eskom Holdings SOC Limited

Medupi Power Station

Private Bag x9003

LEPHALALE

0555

	Name & signature of witness
	
	
	Mr J Morudu

Manager: Procurement



	Date
	
	
	


C1.2 SC3 Contract Data

Part one - Data provided by the Purchaser
	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for Options 
	

	
	
	X1:

Price adjustment for inflation

	
	
	X2

Changes in the law

	
	
	X7:

Delay damages

	
	
	Z:

Additional conditions of contract

	
	of the NEC3 Supply Contract (April 2013) 

	(If the December 2009 edition is to be used delete April 2013 and replace by December 2013)

	10.1
	The Purchaser is (name):
	Eskom Holdings SOC Ltd (reg no: 2002/015527/30), a state owned company incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	
	Tel No.
	

	
	Fax No.
	N/A

	10.1
	The Supply Manager is (name): 
	

	
	Address
	Medupi Power Station

	
	Tel
	

	
	Fax
	N/A

	
	e-mail
	

	11.2(13)
	The goods are 
	Supply and Delivery of Digital Measurement Transducers  

	11.2(13)
	The services are 
	Supply and Delivery of Digital Measurement Transducers  

	11.2(14)
	The following matters will be included in the Risk Register
	All risks will be identified prior, addressed and registered during the Risk register meeting that will take place as agreed between the parties



	11.2(15)
	The Goods Information is in 
	Part 3: Scope of Work and all documents and drawings to which it makes reference.

	11.2(15)
	The Supply Requirements as part of the Goods Information is in 
	Annexure A to this Contract Data

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	1 week

	2
	The Supplier’s main responsibilities
	Data required by this section of the core clauses is provided by the Supplier in Part 2 and terms in italics used in this section are identified elsewhere in this Contract Data.

	3
	Time
	

	30.1
	The starting date is.
	2022-07-01 for a duration of (60 months)

	30.1
	The delivery date of the goods and services is:
	goods and services 
	delivery date

	
	
	
	As per purchase order.
	As per purchase order release

	30.2
	The Supplier does not bring the goods to the Delivery Place more than one week before the Delivery Date.
	As per agreed date on purchase order release.

	31.1
	The Supplier is to submit a first programme for acceptance within 
	2 weeks of the Contract Date.

	32.2
	The Supplier submits revised programmes at intervals no longer than 
	1 week.

	4
	Testing and defects
	

	42
	The defects date is 
	52 weeks after Delivery.

	43.2
	The defect correction period is 
	To be agreed within 48 Hours, on the first working day from receipt of the Purchaser’s written defects notification

	42.2
	The defects access period is  
	5 days

	5
	Payment
	

	50.1
	The assessment interval is 
	the terms and conditions of payment are 30 days from receipt of a tax invoice

	51.1
	The currency of this contract is the 
	South African Rand

	51.2
	The period within which payments are made is
	30 days net after receipt of a valid Tax Invoice.

	51.4
	The interest rate is 


	the publicly quoted prime rate of interest (calculated on a 365 day year) charged from time to time by the Standard Bank of South Africa Limited (as certified, in the event of any dispute, by any manager of such bank, whose appointment it shall not be necessary to prove) for amounts due in Rands and 
(ii) the LIBOR rate applicable at the time for amounts due in other currencies.  LIBOR is the 6 month London Interbank Offered Rate quoted under the caption “Money Rates” in The Wall Street Journal for the applicable currency or if no rate is quoted for the currency in question then the rate for United States Dollars, and if no such rate appears in The Wall Street Journal then the rate as quoted by the Reuters Monitor Money Rates Service (or such service as may replace the Reuters Monitor Money Rates Service) on the due date for the payment in question, adjusted mutatis mutandis every 6 months thereafter and as certified, in the event of any dispute, by any manager employed in the foreign exchange department of The Standard Bank of South Africa Limited, whose appointment it shall not be necessary to prove.

	6
	Compensation events
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	7
	Title
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	8
	Risks, liabilities, indemnities and insurance
	

	80.1
	These are additional Purchaser’s risks  
	N/A

	84.1


	The Purchaser provides these insurances from the Insurance Table
	See notes about Purchaser provided insurance in Annexure B to this Contract Data

	
	1. Insurance against
	Loss of or damage to the goods, plant and materials.

	
	Cover / indemnity is
	Overseas shipment / transit insurance (only) to cover events at the Supplier’s risk (if any) after the goods have left the Supplier’s overseas premises.  See notes in Annexure B

If this contract includes the supervision of installation, testing, commissioning or building work at the Purchaser’s premises, the Purchaser also provides cover for physical loss of or damage to the Purchaser’s surrounding property including any temporary work required to complete the Delivery.

	
	The deductibles are
	See notes in data for clause 88.2 below and Annexure B

	84.1  


	The Supplier provides these additional insurances
	See notes in Annexure B
I- Insurance for the full value of the goods or equipment from the Suppliers premises to the Purchasers  final destination site.
II- Insurance to indemnify the Purchaser in terms of the Purchaser`s insurance deductibles in the amount OF R 25Million (twenty five million Rand)  in terms of the Purchasers Assets All Risk Insurance Policy


	84.2
	The minimum amount of cover for loss of or damage to any plant and materials provided by the Purchaser is:
	Loss of or damages to the goods, plant and materials

	84.2
	The minimum limit of indemnity for insurance in respect of loss of or damage to property (except the goods, plant and materials and equipment) and liability for bodily injury to or death of a person (not an employee of the Supplier) caused by activity in connection with this contract for any one event is:
	whatever the Supplier deems necessary in addition to that provided by the Purchaser for any one event with cross liability so that the insurance applies to the Parties separately.

However if the Supplier is exposed to damage to the Purchaser’s property the cover limit amount is not less than

· R15 million (fifteen million Rand) for exposure to Generation Division property
for any one occurrence or series of occurrences arising out of one event but unlimited during the period of insurance. 

	84.2


	The minimum limit of indemnity for insurance in respect of death of or bodily injury to employees of the Supplier arising out of and in the course of their employment in connection with this contract for any one event is: 
	As prescribed by the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993 and the Contractor’s common law liability for people falling outside the scope of the Act with a limit of Indemnity of not less than R500 000 (five hundred thousand Rand).

	88.1
	The Supplier’s liability to the Purchaser for indirect or consequential loss, including loss of profit, revenue and goodwill is limited to
	R0.0 (zero Rand)

	88.2
	For any one event, the Supplier’s liability to the Purchaser for loss of or damage to the Purchaser’s property is limited to
	for all other existing Purchaser’s property the highest applicable deductible (first amount payable) namely:
· R15 million (fifteen million Rand) for Generation Division property
See notes in Annexure B

	88.3
	The Supplier’s liability for Defects due to his design which are not notified before the last defects date is limited to:
	N/A

	88.4
	The Supplier’s total liability to the Purchaser, for all matters arising under or in connection with this contract, other than the excluded matters, is limited to
	N/A



	88.5
	The end of liability date is 
	One (1) month after Delivery of the whole of the goods and services.

	9
	Termination and dispute resolution
	

	94.1
	The Adjudicator is 
	the person selected from the ICE-SA Division (or its successor body) of the South African Institution of Civil Engineering Panel of Adjudicators by the Party intending to refer a dispute to him.  (see www.ice-sa.org.za). If the Parties do not agree on an Adjudicator the Adjudicator will be appointed by the Arbitration Foundation of Southern Africa (AFSA).

	
	Address
	1st Floor
Maisels Chambers
4 Protea Place
Sandton
Map

	
	Tel No.
	+27 11 320 0600

	
	Fax No.
	+27 (11) 320-0533

	
	e-mail
	info@arbitration.co.za

	94.2(3)
	The Adjudicator nominating body is: 
	the Chairman of ICE-SA, a Division of the South African Institution of Civil Engineering, or its successor body (See www.ice-sa.org.za)

	94.4(2)
	The tribunal is: 
	arbitration

	94.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	94.4(5)
	The place where arbitration is to be held is
	South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator, is
	the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.



	10
	Data for Option clauses
	

	X1
	Price adjustment for inflation
	

	X1.1
	The base date for indices is 
	April 2022

	
	The proportions used to calculate the Price Adjustment Factor are:
	proportion
	linked to index for
	Index prepared by

	
	
	5%
	Transport
	Table L-2 (SEIFSA)●]

	
	
	60%
	Material
	Table G Mechanical Engineering Materials (SEIFSA)

	
	
	25%
	Labour
	Table C3A (SEIFSA)

	
	
	10%
	non-adjustable
	N/A

	
	
	100
	TOTAL
	

	X2
	Changes in the law
	

	X2.1
	A change in the law of 


	RSA is a compensation event if it occurs after the Contract Date

	X7
	Delay damages 
	5 percent per 10 days of delay of Purchase Order value up to a maximum of 10% of total value

	Z
	The additional conditions of contract are
	Z1 to Z12 always apply for Eskom

	
	

	Z1
	Cession delegation and assignment

	Z1.1
	The Supplier does not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Purchaser.

	Z1.2
	Notwithstanding the above, the Purchaser may on written notice to the Supplier cede and delegate its rights and obligations under this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry. 

	
	

	Z2
	Joint ventures

	Z2.1
	If the Supplier constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations then these persons or organisations are deemed to be jointly and severally liable to the Purchaser for the performance of this contract.

	Z2.2
	Unless already notified to the Purchaser, the persons or organisations notify the Supply Manager within two weeks of the Contract Date of the key person who has the authority to bind the Supplier on their behalf.

	Z2.3
	The Supplier does not alter the composition of the joint venture, consortium or other unincorporated grouping of two or more persons without the consent of the Purchaser having been given to the Supplier in writing.

	
	

	Z3
	Change of Broad Based Black Economic Empowerment (B-BBEE) status

	Z3.1
	Where a change in the Supplier’s legal status, ownership or any other change to his business composition or business dealings results in a change to the Supplier’s B-BBEE status, the Supplier notifies the Purchaser within seven days of the change.

	Z3.2
	The Supplier is required to submit an updated verification certificate and necessary supporting documentation confirming the change in his B-BBEE status to the Supply Manager within thirty days of the notification or as otherwise instructed by the Supply Manager.

	Z3.3
	Where, as a result, the Supplier’s B-BBEE status has decreased since the Contract Date the Purchaser may either re-negotiate this contract or alternatively, terminate the Supplier’s obligation to Provide the Goods and Services.

	Z3.4
	Failure by the Supplier to notify the Purchaser of a change in its B-BBEE status may constitute a reason for termination. If the Purchaser terminates in terms of this clause, the procedures on termination are P1, P2 and P3 as stated in clause 92, and the amount due is A1 and A3 as stated in clause 93.

	
	

	Z4
	Confidentiality

	Z4.1
	The Supplier does not disclose or make any information arising from or in connection with this contract available to Others. This undertaking does not, however, apply to information which at the time of disclosure or thereafter, without default on the part of the Supplier, enters the public domain or to information which was already in the possession of the Supplier at the time of disclosure (evidenced by written records in existence at that time).  Should the Supplier disclose information to Others in terms of clause 23.1, the Supplier ensures that the provisions of this clause are complied with by the recipient.

	Z4.2
	If the Supplier is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the Supply Manager.

	Z4.3
	In the event that the Supplier is, at any time, required by law to disclose any such information which is required to be kept confidential, the Supplier, to the extent permitted by law prior to disclosure, notifies the Purchaser so that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure.  In the event that such protective order is not, or cannot, be obtained, then the Supplier may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z4.4
	The taking of images (whether photographs, video footage or otherwise) of the goods or any portion thereof, in the course of Providing the Goods and Services and after Delivery, requires the prior written consent of the Supply Manager.  All rights in and to all such images vests exclusively in the Purchaser.  

	Z4.5
	The Supplier ensures that all his subcontractors abide by the undertakings in this clause.

	
	

	Z5
	Waiver and estoppel: Add to core clause 12.3:

	Z5.1
	Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, the Supply Manager or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.

	
	

	Z6
	Health, safety and the environment:  Add to core clause 25.4

	Z6.1
	The Supplier undertakes to take all reasonable precautions to maintain the health and safety of persons in and about the provision of the goods and execution of the services. 

Without limitation the Supplier:

· warrants that the total of the Prices as at the Contract Date includes a sufficient amount for proper compliance with all applicable health & safety laws and regulations and the health and safety rules, guidelines and procedures provided for in this contract and generally for the proper maintenance of health & safety in and about the execution of supply and

· undertakes, in and about the execution of the supply, to comply with all applicable health & safety laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Supplier’s direction and control, likewise observe and comply with the foregoing.

	Z6.2
	The Supplier, in and about the execution of the supply, complies with all applicable environmental laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Supplier’s direction and control, likewise observe and comply with the foregoing.

	
	

	Z7
	Provision of a Tax Invoice and interest.  Add to core clause 51

	Z7.1
	Within one week of receiving a payment certificate from the Supply Manager in terms of core clause 51.1, the Supplier provides the Purchaser with a tax invoice in accordance with the Purchaser's procedures stated in the Goods Information, showing the amount due for payment equal to that stated in the payment certificate.

	Z7.2
	If the Supplier does not provide a tax invoice in the form and by the time required by this contract, the time by when the Purchaser is to make a payment is extended by a period equal in time to the delayed submission of the correct tax invoice.  Interest due by the Purchaser in terms of core clause 51.2 is then calculated from the delayed date by when payment is to be made.

	Z7.3
	The Supplier (if registered in South Africa in terms of the companies Act) is required to comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to include the Purchaser’s VAT number 4740101508 on each invoice he submits for payment.

	
	

	Z8
	Notifying compensation events

	Z8.1
	Delete from the last sentence in core clause 61.3 the words, “unless the event arises from the Supply Manager giving an instruction, changing an earlier decision or correcting an assumption”.

	
	

	Z9
	Purchaser’s limitation of liability

	Z9.1
	The Purchaser’s liability to the Supplier for the Supplier’s indirect or consequential loss is limited to R0.00 (zero Rand)

	Z9.2
	The Supplier’s entitlement under the indemnity in 83.1 is provided for in 60.1(12) and the Purchaser’s liability under the indemnity is limited.

	
	

	Z10
	Termination: Add to core clause 91.1, at the second main bullet point, fourth sub-bullet point, after the words "against it":  

	Z10.1
	   or had a business rescue order granted against it.

	
	

	Z11
	Addition to secondary Option X7 Delay damages (if applicable in this contract)

	Z11.1
	If the amount due for the Supplier’s payment of delay damages reaches the limits stated in this Contract Data for Option X7, the Purchaser may terminate the Supplier’s obligation to Provide the Goods and Services using the same procedures and payment on termination as those applied for reasons R1 to R15 or R18 stated in the Termination Table.

	
	

	Z12
	Ethics


For the purposes of this Z-clause, the following definitions apply:

Affected Party
means, as the context requires, any party, irrespective of whether it is the Supplier or a third party, such party’s employees, agents, or Subcontractors or Subcontractor’s employees, or any one or more of all of these parties’ relatives or friends,

Coercive Action
means to harm or threaten to harm, directly or indirectly, an Affected Party or the property of an Affected Party, or to otherwise influence or attempt to influence an Affected Party to act unlawfully or illegally,

Collusive Action
means where two or more parties co-operate to achieve an unlawful or illegal purpose, including to influence an Affected Party to act unlawfully or illegally,

Committing Party
means, as the context requires, the Supplier, or any member thereof in the case of a joint venture, or its employees, agents, or Subcontractors or the Subcontractor’s employees, 

Corrupt Action
means the offering, giving, taking, or soliciting, directly or indirectly, of a good or service to unlawfully or illegally influence the actions of an Affected Party,

Fraudulent Action
means any unlawfully or illegally intentional act or omission that misleads, or attempts to mislead, an Affected Party, in order to obtain a financial or other benefit or to avoid an obligation or incurring an obligation,

Obstructive Action
means a Committing Party unlawfully or illegally destroying, falsifying, altering or concealing information or making false statements to materially impede an investigation into allegations of Prohibited Action and

Prohibited Action
means any one or more of a Coercive Action, Collusive Action Corrupt Action, Fraudulent Action or Obstructive Action.

Z 12.1 
A Committing Party may not take any Prohibited Action during the course of the procurement of this contract or in execution thereof. 
Z 12.2 
The Purchaser may terminate the Supplier’s obligation to Provide the Goods and Services if a Committing Party has taken such Prohibited Action and the Supplier did not take timely and appropriate action to prevent or remedy the situation, without limiting any other rights or remedies the Purchaser has. It is not required that the Committing Party had to have been found guilty, in court or in any other similar process, of such Prohibited Action before the Purchaser can terminate the Supplier’s obligation to Provide the Goods and Services for this reason.
Z 12.3 
If the Purchaser terminates the Supplier’s obligation to Provide the Goods and Services for this reason, the procedures and amounts due on termination are respectively P1, P2 and P3, and A1 and A3.
Z 12.4 
A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action. Where the Purchaser does not have a contractual bond with the Committing Party, the Supplier ensures that the Committing Party co-operates fully with an investigation.

Annexure A:
Supply Requirements
[Notes: The example given in the NEC3 Supply Contract Guidance Notes pages 15 to 20 inclusive is based on Incoterms 2000.   However users will probably wish to use Incoterms 2010 which the details below are based on.    Users may need to adjust the information to comply with actual requirements. First decide whether Incoterms will be used or not, then delete the arrangement below which does not apply and delete these notes]

The Supply Requirements for this contract are based on the use of INCOTERMS:

The Supplier supplies the goods in accordance with INCOTERMS 2010
 as follows:

[Select the group and then term within the group which applies and state the applicable delivery place.  Delete all the other groups and this note]
	Group
	Category
	Term
	Delivery Place

	E
	departure
	EXW
	

	F
	main carriage unpaid
	FCA, FAS, FOB
	

	C
	main carriage paid
	CFR, CIF, CPT, CIP
	

	D
	arrival
	DAT, DAP, DDP
	


The Parties obligations described in Incoterms for the category and term selected are now incorporated into this contract as part of the Supply Requirements and hence the Goods Information.  

The obligations of seller and buyer for the selected Incoterm determine each Party's costs, risks and insurance requirements incidental to the supply and transport of the goods from Supplier to Purchaser.

For each of the thirteen terms, Incoterms set out obligations of the seller (the Supplier) in ten paragraphs identified as A1 to A10 and the corresponding obligations of the buyer (the Purchaser) in paragraphs B1 to B10.  These obligations cover the following subjects:

	A
	The Supplier’s obligations
	B
	The Purchaser’s obligations

	A1
	Provision of goods in conformity with contract
	B1
	Payment of the price

	A2
	Licences, authorisations and formalities
	B2
	Licences, authorisations and formalities

	A3 
	Contracts of carriage and insurance
	B3
	Contracts of carriage and insurance

	A4
	Delivery
	B4
	Taking delivery

	A5
	Transfer of risks
	B5
	Transfer of risks

	A6 
	Division of costs
	B6
	Division of costs

	A7
	Notice to the buyer 
	B7
	Notice to the seller

	A8
	Proof of delivery, transport document or equivalent electronic message
	B8
	Proof of delivery, transport document or equivalent electronic message

	A9
	Checking - packing - marking
	B9
	Inspection of goods

	A10
	Other obligations
	B10
	Other obligations


[Should there be a need to amplify any of the published obligations listed above for the chosen INCOTERM, add them here.]

All other information NOT pertinent to the above is given in the balance of the Goods Information
The Supply Requirements for this contract are as follows:

[Use these when INCOTERMS do not apply].  [Revise and complete as required]
	1. The requirements for the supply are
	[State the constraints on how the Supplier manufactures, prototypes, tests and stores the goods including order and timing]

	2. The requirements for transport are 
	[State the extent to which the Supplier transports the goods and the mode of transport]

	3. The delivery place is
	[State the location where the goods are to be placed by the Supplier, such as whether it is a dispatch department at the Supplier’s premises, the Purchaser is to collect or other location the Purchaser may require. If the delivery place for the services is different to the goods state it here]

	4. Actions of the Parties during supply
	Action
	Party which does it

	
	Giving notice of Delivery
	

	
	Checking packing and marking before dispatch
	

	
	Contracting for transport
	

	
	Pay costs of transport
	

	
	Arrange access to delivery place
	

	
	Loading the goods
	

	
	Unloading the goods
	

	For international procurement
	Undertake export requirements
	

	
	Undertake import requirements
	

	5. Information to be provided by the Supplier 
	Title of document

	
	Packing lists for cases and their contents

	
	Copy of invoice for the goods

	
	Delivery Note

	
	Test results and maintenance manuals

	For  international procurement
	Licences, authorisations and other formalities associated with export of the goods 

	
	Air Waybill or Bill of Lading with associated landing, delivery and forwarding order 

	
	The Bill of Entry endorsed by the importation authority

	
	Customs work sheets, showing tax, duties and surcharges which the law of the country into which the goods are being imported requires the importer to pay

	
	Invoice from the importation clearing agent showing airline fees, landing charges, wharfage and dock dues as applicable

	
	Specify other import documents required by authorised officials. 


All other information NOT pertinent to the above is given in the balance of the Goods Information
Annexure B:
Insurance provided by the Purchaser
These notes are provided as guidance to tendering suppliers and the Supplier about the insurance provided by the Purchaser. These notes are not part of this contract. The Supplier must obtain its own advice.  

Transit insurance of goods originating from outside the borders of the Republic of South Africa
For the purpose of supply contracts, the only insurance provided by Eskom (the Purchaser) is transit shipment cover, commonly known as Marine Insurance for air, sea, rail and road freight (including local land arrangements) for conveyance of goods originating outside RSA.   Please consult the website stated below to ascertain whether Format A, Format B or Format Dx is applicable to this contract and then the

· Marine Insurance Policy wording;
· Eskom Shipment Policies and Procedures – note a pre-shipment survey form has to be completed under certain circumstances;
· Marine Claims Handling Procedures – for important shipment actions and claims forms in event of damages to cargo freight via sea, barge, air, road or rail. 

For EXW (Ex Works collections) this is of no concern to the Supplier but for any other Supply Requirement (such as CIF, DDU, or DDP) the Supplier need not provide such insurance even if the INCOTERM requires it and tendering suppliers should ‘discount’ their prices when tendering to allow for this provision by the Purchaser (Eskom). 

Supplier’s liability for damage to the Purchaser’s property

Whilst this is a liability the Supplier carries and should cover (if he is required to deliver the goods to the Purchaser’s premises) his liability is limited to the amount of cover provided to the Purchaser within his assets policy.  This amount varies depending on the Division within Eskom to which the Supplier is making the delivery.  For any one occurrence or series of occurrences arising out of one event but unlimited during the period of insurance the Supplier’s liability would be:
· R15million for Generation Division projects,

· R7.5million for Transmission Division projects or

· R1.0million for Distribution Division projects
All other insurance

As required by clause 84, the Supplier provides all other insurance for his risks.  The Supplier should give further consideration to providing for these additional insurance concepts [for amounts and periods of insurance the Supplier deems fit and necessary].
Professional  Indemnity: The insurance provided shall indemnify the Supplier (and/or his professional consultant) for those sums which the Supplier or his consultant shall become legally liable to pay as damages arising from any claim first made against the Supplier / consultant and reported to their insurers during the Period of Insurance, directly arising out of any negligent act, error or omission committed or alleged to have been committed by the Supplier / consultant in the conduct of professional services (for example, design) in connection with this contract.

Products Liability: A special General Liability extension for liability arising out of the Supplier’s defective:

· production and manufacturing process (workmanship or material), or

· product design, or

· warnings, instructions, usage and maintenance manuals and specifications. 

For any further explanation of insurance requirements tendering suppliers are advised to consult their brokers or insurers who may in turn contact Eskom Insurance Management Services per contact details provided on the following website:
http://www.eskom.co.za/Tenders/InsurancePoliciesProcedures/Pages/EIMS_Policies_

From_1_April_2014_To_31_March_2015.aspx 
C1.2 Contract Data

Part two - Data provided by the Supplier
Completion of the data in full, according to Options chosen, is essential to create a complete contract.

	Clause
	Statement
	Data

	10.1
	The Supplier is (Name):
	

	
	Address
	

	
	Tel No.
	

	
	Fax No.
	

	11.2(8)
	The Goods Information for the Supplier’s design is in:
	Service Information

	11.2(11)
	The tendered total of the Prices is
	

	11.2(12)
	The price schedule is in:
	C2

	11.2(14)
	The following matters will be included in the Risk Register
	All risks will be included in the Risk register

	25.2
	The restrictions to access for the Supply Manager and Others to work being done for this contract are
	Medupi Power Station, Generation Division.

	30.1
	The delivery date of the goods and services is:
	goods and services 
	delivery date

	
	
	1
	As per Purchase Order release
	As per Purchase Order release 

	31.1
	The programme identified in the Contract Data is contained in:
	N/A

	63.2
	The percentage for overheads and profit added to the Defined Cost is
	0%


Part 2: Pricing Data

NEC3 Supply Contract
	Document reference
	Title
	

	C2.1
	Pricing assumptions
	

	C2.2
	The price schedule 
	


C2.1 Pricing assumptions

1.
How goods and services are priced and assessed for payment
Clause 11 in NEC3 Supply Contract, (SC3) core clauses states:

	Identified and defined terms
	11

11.2
	(11) The Prices are the amounts stated in the price column of the Price Schedule.  Where a quantity is stated for an item in the Price Schedule, the Price is calculated by multiplying the quantity by the rate.



	
	
	(12) The Price Schedule is the price schedule unless later changed in accordance with this contract.



	Assessing the amount due
	50.2
	The amount due is

· the Price for each lump sum item in the Price Schedule which the Supplier has completed, 
· where a quantity is stated for an item in the Price Schedule, an amount calculated by multiplying the quantity which the Supplier has completed by the rate,

· plus other amounts to be paid to the Supplier,

· less amounts to be paid by or retained from the Supplier.
Any tax which the law requires the Purchaser to pay to the Supplier is included in the amount due.




This confirms that the Supply Contract is a priced contract where the Prices are derived from a list of items of goods and services which can be priced as lump sums or as expected quantities of goods and services multiplied by a rate, or a mix of both.

2.
Function of the Price Schedule
Clause 53.1 states: “Information in the Price Schedule is not Goods Information”.  This confirms that instructions to do work or how it is to be done are not included in the Price Schedule but in the Goods Information.  This is further confirmed by Clause 20.1 which states, “The Supplier Provides the Goods and Services in accordance with the Goods Information”. Hence the Supplier does not Provide the Goods and Services in accordance with the Price Schedule.   The Price Schedule is only a pricing document.  

3.
Preparing the price schedule
Items in the price schedule may have been inserted by the Purchaser and the tendering supplier should insert any additional items which he considers necessary.  Whichever party provides the items in the price schedule the total of the Prices is assumed to be fully inclusive of everything necessary to Provide the Goods and Services as described at the time of entering into this contract.

It will be assumed that the tendering supplier has 

· Read Pages 8, 11, 12 and Appendix 5 of the SC3 Guidance Notes before preparing the price schedule;
· Included in his Prices and rates for correction of Defects (core clause 43.1) as there is no compensation event for this unless the Defect is due to a Supplier’s risk;

· Spread the cost of doing work he chooses not to list as separate items in the price schedule across other Prices and rates in order to fulfil the obligation to Provide the Goods and Services for the tendered total of the Prices; 
· Understood that there is no adjustment to lump sum prices in the price schedule if the amount, or quantity, of work within that lump sum item later turns out to be different to that which the Supplier estimated at time of tender. The only basis for a change to the Prices is as a result of a compensation event per clause 60.1;
· Understood that the Supplier does not have to allow in his Prices and rates for matters that may arise as a result of a compensation event.
3.1.
Format of the price schedule
Entries in the first four columns in the price schedule in section C2.2 are made either by the Purchaser or the tendering supplier. 

If the Supplier is to be paid an amount for the item which is not adjusted if the quantity of work in the item changes, the tendering supplier enters the amount in the Price column only, the Unit, Quantity and Rate columns being left blank.

If the Supplier is to be paid an amount for the item which is the rate for the item multiplied by the quantity completed, the tendering Supplier enters the rate which is then multiplied by the Quantity to produce the Price, which is also entered.

If the Supplier is to be paid an amount for an item proportional to the length of time for which the goods and services are provided, a unit of time is stated in the Unit column and the length of time (as a quantity of the stated units of time) is stated in the Quantity column.

C2.2 the price schedule
	Item
	Description
	Unit of measure
	Estimated Quantity
	Contract duration in years
	Rate
	Amount

	1
	19" Rack X2 Schneider PM8000
	EA
	50
	
	
	

	Total
	


	
	For the tenderer:


	
	For the Purchaser



	Signature


	
	
	

	Name
	
	
	Mr Z Witbooi


	Capacity


	
	
	Acting General Manager: Medupi

Generation Division

	On behalf of
	
	
	Eskom Holdings SOC Limited

Medupi Power Station

Private Bag x9003

LEPHALALE

0555

	Name & signature of witness
	
	
	Mr J Morudu

Manager: Procurement



	Date
	
	
	


Part 3: Scope of Work

	Document reference
	Title
	No of pages

	
	This cover page
	1

	C3.1
	Purchaser’s Goods Information
	

	
	(insert at award stage or delete if not applicable)
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	Total number of pages
	8


· C3.1: Purchaser’s Goods Information

Contents

2C3.1: Purchaser’s Goods Information


31
Overview and purpose of the goods and services


32
Purchaser’s objectives and purpose of the works


32.1
The Purchaser’s objectives for this contract include:


33
Constraints on how the Supplier provides the goods


33.1
In summary, the Supplier’s scope includes but is not limited to the following:


44
Specification and description of the goods


44.1
Transducer Type:


54.2
Operating manuals and maintenance schedules


54.3
Quality


54.4
Invoicing and payment


55
Constraints on how the Supplier Provides the Goods


55.1
Supplier’s requirements


65.2
Quality


65.3
Invoicing and payment


76
Procurement


76.1
Plant and Materials


76.1.1
Temporary works, Site services & Construction constraints


76.1.2
Compliance requirements


76.1.3
Roles and responsibilities


87
List of drawings


87.1
Drawings issued by the Purchaser


Overview and purpose of the goods and services
Each of Medupi’s six units is equipped with metering and measurement panels for the purpose of metering coupled to the Energy Management and Data Acquisition System (EMDAS) and the measurement transducers relaying the measurements to the Distributed Control System (DCS), National control and critically to the Turbine Governor Control (TGC).

These digital transducers are currently DTS 305 transducers. Due to the high failure rate of these transducers, the Measurlogic DTS 305 transducers have been blacklisted by Eskom and spare transducer cannot be procured. An investigation was launched, and the only acceptable equivalent replacement is the Schneider PM8000 transducer. The equivalency change will reduce failures and improve plant availability.

Purchaser’s objectives and purpose of the works

The Purchaser’s objectives for this contract include:
· The delivery of fifty 19” racks with two Schneider PM8000 digital transducers to the station in line with the terms and conditions of this contract

· Ensuring that Eskom accepts and receives high quality transducers which are reliable, efficient and operating throughout their intended life expectancy

· Sustaining and improving the efficient operation of Medupi Power Station’s performance

· Encouraging a long-term commercial relationship with the Supplier based on mutual trust, commitment to common goals and an understanding of each Party’s expectations and values

· The Purchaser encourages innovation and open communication

· Encouraging the Purchaser to become a world-class and internationally competitive Purchaser of high quality transducers by deploying competent skills and the application of continuous measured productivity and quality improvements

· Developing performance standards which support the Purchaser’s reliability and optimised availability targets

Constraints on how the Supplier provides the goods

In summary, the Supplier’s scope includes but is not limited to the following:
· The supply and delivery of fifty 19” racks with two Schneider PM8000 digital transducers (each with 6 analogue outputs) preinstalled

· The Supplier to conduct site visit to confirm rack dimensions
· The 9” rack to accommodate two Schneider PM8000 transducers per rack

· No alternative to PM8000 digital transducers will be acceptable
· The Supplier shall Submit Letters of Authorisation from Agents or Distributors
· The Supplier to address delivery lead-times
· The Supplier to relate years of work experience or evidence of supplying the product to the consumer through all stages of the procurement process

· The Supplier shall confirm the number of days to deliver the product
· The Supplier shall possess good communication links
· The Supplier shall possess reliable transportation / logistics
· The Supplier shall provide after sales service
· The Supplier shall deliver quality product with the correct quantities
· The Supplier shall submit a list of traceable references which adequately proves that the supplier has at least supplied plant control and automation spares, name, designation and contact person of referee are required
· The Supplier to ensure that every effort is made to keep to the agreed program and plan
· The Supplier shall provide all required technical datasheets and/or product brochures
· Any delays caused by the Supplier not meeting delivery requirements shall result into a consequence and NCR process shall be followed as per NEC
· The Supplier shall conform to all the other requirements stipulated in this document
Specification and description of the goods

Transducer Type: 
· Schneider PM8000

· 19" Rack

· 12 Analogues

· Input: 1A

· Output: Analog and digital

· Power source: 90/415

· VAC 120/300

· Transducer rack consisting of 2x Schneider PM8000 series transducers (2x METSEPM8243, 6x METSEPM89M0024

· 2x Schneider PM8000 series remote displays (2x METSEPM89RD96)

· Mounted in 19" rack, terminals mounted on rear of the rack

· Communication ports: 1x RS485 port, 2x 10/100 base-T-Ethernet (RJ45) ports per transducer

· 6 Programmable analogue outputs (4-20MA) per transducer

· Modbus, DNP3

· IEC 61850 

· Calibrated with calibration certificates provided with the transducers

· Eskom 240-51999977, Standard for Digital Transducer Based Measurement System for Electrical Quantities, Rev 2
· PLSED310058EN, Power Logic PM8000 Series Intermediate Metering Technical Data Sheet
Operating manuals and maintenance schedules

At the end of the procurement phase, the Supplier shall submit the following documentation specific to equipment included in this Works Information and any other relevant documents for review and approval by Eskom.

· Datasheet of the transducer

· Dimensional drawing of the 19” rack

Quality

Goods will go throw quality check process before accepted and if not accepted, shall be replaced by a new correct one. Vendors are responsible for ensuring that they are performing against the correct drawing revision if applicable. 


Invoicing and payment

Detailed tax invoice, clearly showing: 

· Eskom Holdings SOC LTD

· Electronic copy to Finance Shared Services

· Megawatt Park 

The Supplier shall address the tax invoice to Purchaser and include on each invoice the following information:

· Name and address of the Supplier and the Supply Manager
· The contract number and title

· Supplier’s VAT registration number

· The Purchaser’s VAT registration number

· Description of goods and services provided for each item invoiced based on the Price Schedule
· Total amount invoiced excluding VAT, the VAT and the invoiced amount including VAT
Constraints on how the Supplier Provides the Goods

Supplier’s requirements

In summary, the Supplier’s scope includes but is not limited to the following:

· The supply and delivery of fifty 19” racks with two Schneider PM8000 digital  transducers (each with 6 analogue outputs) preinstalled

· The Supplier to conduct site visit to confirm rack dimensions
· The 9” rack to accommodate two Schneider PM8000 transducers per rack

· No alternative to PM8000 digital transducers will be acceptable
· The Supplier shall Submit Letters of Authorisation from Agents or Distributors
The Supplier to address delivery lead-times
· The Supplier to relate years of work experience or evidence of supplying the product to the consumer through all stages of the procurement process

· The Supplier shall confirm the number of days to deliver the product
· The Supplier shall possess good communication links
· The Supplier shall possess reliable transportation / logistics
· The Supplier shall provide after sales service
· The Supplier shall deliver quality product with the correct quantities
· The Supplier shall submit a list of traceable references which adequately proves that the supplier has at least supplied plant control and automation spares, name, designation and contact person of referee are required
· The Supplier to ensure that every effort is made to keep to the agreed program and plan
· The Supplier shall provide all required technical datasheets and/or product brochures
· Any delays caused by the Supplier not meeting delivery requirements shall result into a consequence and NCR process shall be followed as per NEC
· The Supplier shall conform to all the other requirements stipulated in this document
Quality

Goods will go throw quality check process before accepted and if not accepted, shall be replaced by a new correct one. Vendors are responsible for ensuring that they are performing against the correct drawing revision if applicable. 


Invoicing and payment

Detailed tax invoice, clearly showing: 

· Eskom Holdings SOC LTD

· Electronic copy to Finance Shared Services

· Megawatt Park 

The Supplier shall address the tax invoice to Purchaser and include on each invoice the following information:

· Name and address of the Supplier and the Supply Manager
· The contract number and title

· Supplier’s VAT registration number

· The Purchaser’s VAT registration number

· Description of goods and services provided for each item invoiced based on the Price Schedule
· Total amount invoiced excluding VAT, the VAT and the invoiced amount including VAT
Procurement

Plant and Materials

Temporary works, Site services & Construction constraints

The following Eskom Life Saving Rules applies when entering premises. 

· Open, isolate, earth, bond or and isolate before touch

· Hook up at heights

· Buckle up

· Be sober

· Permit to work.

Compliance requirements

· Eskom reserves the right to commercially and technically disqualify a tender

· Supplier’s are responsible to establish their own sources of supply

· CPA will only be applied at the agreed period only no ad hoc price adjustment will be permitted

· Failure to comply with the above will result in tender being disqualified

Roles and responsibilities

In summary, Medupi Power Station Procurement Department scope includes but is not limited to the following:

· Perform all procurement outlined in this Works Information

· Issue invitation to tender to Supplier’s
· Set up clarification meetings between Supplier and Employer
· Act as communication link between Supplier and Employer
· Ensure all necessary payments are effected timeously and keep record thereof

· Arrange technical evaluation meeting

· Compile and present mandate to negotiate

· Arrange negotiation meetings if and when required 

· Provide feedback to relevant tender committee

· Keep record of all tender documentation

List of drawings

Drawings issued by the Purchaser

This is the list of drawings issued by the Purchaser at or before the Contract Date and which apply to this contract.  

	Drawing number
	Revision
	Title

	D-DT-9121
	Rev 3
	

	
	
	

	
	
	

	
	
	

	
	
	





� Available from Engineering Contract Strategies Tel 011 803 3008 Fax 086 539 1902, www.ecs.co.za.


� International Chamber of Commerce, Incoterms 2010, Paris, January 2011
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