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PART C1:
AGREEMENTS & CONTRACT DATA

	Document reference
	Title
	No of pages

	C1.1
	Form of Offer & Acceptance


	

	C1.2a
	Contract Data provided by the Employer
	

	C1.2b
	Contract Data provided by the Consultant

	

	
	
	


C1.1 Form of Offer & Acceptance

Offer

The Employer, identified in the Acceptance signature block, has solicited offers to enter into a contract for Maintenance and Support of the Magik and Esri Software for a  period of 36 months.
The tenderer, identified in the Offer signature block, has 
	Examined the draft contract as listed in the Acceptance section and agreed to provide this Offer.


By the representative of the tenderer, deemed to be duly authorised, signing this part of this Form of Offer and Acceptance the tenderer offers to perform all of the obligations and liabilities of the Consultant under the contract including compliance with all its terms and conditions according to their true intent and meaning for an amount to be determined in accordance with the conditions of contract identified in the Contract Data. 

	The offered total of the Prices exclusive of VAT is 
	R

	Value Added Tax @ 15% is
	R

	The offered total of the Prices inclusive of VAT is
	R

	


This Offer may be accepted by the Employer by signing the Acceptance part of this Form of Offer and Acceptance and returning one copy of this document including the Schedule of Deviations (if any) to the tenderer before the end of the period of validity stated in the Tender Data, or other period as agreed, whereupon the tenderer becomes the party named as the Consultant in the conditions of contract identified in the Contract Data.

	Signature(s)


	
	
	

	Name(s)


	
	
	

	Capacity


	
	
	

	For the tenderer:


	

	Name & signature of witness
	
	
	Date
	

	
	


Acceptance

By signing this part of this Form of Offer and Acceptance, the Employer identified below accepts the tenderer’s Offer.  In consideration thereof, the Employer shall pay the Consultant the amount due in accordance with the conditions of contract identified in the Contract Data.  Acceptance of the tenderer’s Offer shall form an agreement between the Employer and the tenderer upon the terms and conditions contained in this agreement and in the contract that is the subject of this agreement.

The terms of the contract, are contained in: 

Part C1

Agreements and Contract Data, (which includes this Form of Offer and Acceptance)

Part C2

Pricing Data

Part C3

Scope of Work: The Scope

and drawings and documents (or parts thereof), which may be incorporated by reference into the above listed Parts.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto listed in the Returnable Schedules as well as any changes to the terms of the Offer agreed by the tenderer and the Employer during this process of offer and acceptance, are contained in the Schedule of Deviations attached to and forming part of this Form of Offer and Acceptance.  No amendments to or deviations from said documents are valid unless contained in this Schedule.

The tenderer shall within two weeks of receiving a completed copy of this agreement, including the Schedule of Deviations (if any), contact the Employer’s agent (whose details are given in the Contract Data) to arrange the delivery of any securities, bonds, guarantees, proof of insurance and any other documentation to be provided in terms of the conditions of contract identified in the Contract Data at, or just after, the date this agreement comes into effect.  Failure to fulfil any of these obligations in accordance with those terms shall constitute a repudiation of this agreement.

Notwithstanding anything contained herein, this agreement comes into effect on the date when the tenderer receives one fully completed original copy of this document, including the Schedule of Deviations (if any).  

	Signature(s)


	
	
	

	Name(s)
	
	
	

	Capacity


	
	
	

	for the Employer


	Eskom Holdings SOC Ltd



	Name & signature of witness
	
	
	Date
	


C1.2 a PSC3 Contract Data

Part one - Data provided by the Employer
	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option 
	

	
	Main Options
	G- Term Contract


	
	Secondary Options 
	W1:     Dispute resolution procedure

X1:      Price adjustment for Inflation
X2:       Changes in the law

X3:        Multiple Currencies

X7:      Delay Damages
X9:       Transfer of rights

	
	
	X10
:    Employer’s Agent

	
	
	X11:    Termination by the Employer

	
	
	X18:    Limitation of Liability

	
	
	Z:

Additional conditions of contract

	
	of the NEC3 Professional Services Contract (June 2005)
 with amendments June 2006
	

	10.1
	The Employer is (Name):
	Eskom Holdings Limited SOC (reg no: 2002/015527/30), a juristic person incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at Megawatt Park, Maxwell Drive, Sandton, Johannesburg

	
	Tel No.
	011 800 8111

	
	
	

	11.2(9)
	The services are 
	Maintenance and Support of the Magik and Esri Software for a period of 36 months.

	11.2(11)
	The Scope is in  
	Part 3: Scope of Work

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	1 week

	13.6
	The period for retention  of records is 
	5 years

	2
	The Parties’ main responsibilities
	

	25.2
	The Employer provides access to the following persons, places and things
	   access to
	access date

	
	
	
	Toilets
Kitchens

Boardrooms
	

	3
	Time
	

	31.2
	The starting date is: 
	

	11.2(3)
	The completion date: 
	

	11.2(6)
	The key dates and the conditions to be met are:
	
	As soon as the contract has been signed.

	
	
	
	
	

	31.1
	The Consultant is to submit a first programme for acceptance within 
	Within 14 days.

	32.2
	The Consultant submits revised programmes at intervals no longer than 
	Completion Certificate will be signed at the end of each month.

	4
	Quality
	

	40.2
	The quality policy statement and quality plan are provided within
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	42.2
	The defects date is 
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	5
	Payment
	

	50.1
	The assessment interval is 
	Monthly payment will be done.

	50.3
	The expenses stated by the Employer are
	Item: 
	Amount

	
	
	None
	

	51.1
	The period within which payments are made is 
	45 days on receipt of a valid Tax Invoice provided to invoiceseskomlocal@eskom.co.za

	51.2
	The currency of this contract is the 
	South African Rand

	51.5
	The interest rate 
	the publicly quoted prime rate of interest (calculated on a 365 day year) charged by from time to time by the Standard Bank of South Africa Limited (as certified, in the event of any dispute, by any manager of such bank, whose appointment it shall not be necessary to prove) for amounts due in Rands.

	6
	Compensation events
	In the event that either party is responsible for notifying the other of a compensation event, then that party must provide the notice as provided for in the NEC.

	7
	Rights to material
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data

	8
	Indemnity, insurance and liability
	

	81.1
	The amounts of insurance and the periods for which the Consultant maintains insurance are
	  None

	
	Event
	Cover
	Period following Completion of the whole of the services or earlier termination

	
	Liability for failure by the Consultant to use the skill and care normally used by professionals providing services similar to the services
	Whatever the Consultant deems necessary in respect of each claim, without limit to the number of claims
	See Notes to Consultants in Annexure A

	
	death of or bodily injury to a person (not an employee of the Consultant) or loss of or damage to property arising from or in connection with the Consultant’s Providing the Services. 
	Whatever the Consultant deems necessary for any occurrence or series of occurrences arising out of one event without limit to the number of claims.
	See Notes to Consultants in Annexure A

	
	death of or bodily injury to employees of the Consultant arising out of and in the course of their employment in connection with this contract
	As prescribed by the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993 and the Consultant’s common law liability for people falling outside the scope of the Act with a limit of indemnity of not less than R500 000-00 (five hundred thousand) in respect of each claim, without limit to the number of claims
	As Consultant deems necessary

	81.1
	The Employer provides the following insurances 


	There is none for this transaction.

	82.1
	The Consultant’s total liability to the Employer for all matters arising under or in connection with this contract, other than the excluded matters, is limited to 
	Claims for direct proven damages and losses, shall be capped to a specific and predetermined value and unless otherwise agreed between the Parties shall be limited in terms of the following:



	
	The Consultant provides these additional insurances.
	

	
	1
Insurance against:
	Whatever the Consultant deems necessary including cover provided for payment of deductibles

	9
	Termination
	The Employer may terminate for a reason not stated in this contract by notifying the Contractor

If the Employer terminates for a reason, other than the Contractor’s breach, the Employer shall pay an additional amount due on termination which is 3% of the difference between:

· the forecast of the final total of the Prices in the absence of termination and

· the total of charges included in the amount due on termination, excluding non-committed amounts.

	10
	Data for main Option clause
	

	G
	
	Term Contract

	
	The Consultant prepares forecasts of the total of the expenses at intervals 
	

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is 


	To be appointed when a dispute arises

	W1.2(3)
	The adjudicators
	The committee will be appointed when the dispute arises.

	W1.4(2)
	The tribunal is: 
	Arbitration

	W1.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body. 

	
	The place where arbitration is to be held is
	The arbitration will be in Johannesburg South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or

· if the arbitration procedure does not state who selects an arbitrator, is
	The Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.



	12
	Data for Secondary Option clauses
	

	
	
	

	X1
	Price adjustment for Inflation


	Increases from year 2 of the contract will be subject to CPI using STASSA information. Increases for CPI calculations to be done 6 weeks before expiry date of the contract.



	X2
	Changes in the law
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X3
	Multiple Currencies
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X7 
	Delay Damages
	In the event penalties for late delivery being applicable, such shall in no event exceed 5% (five percent), in total aggregate maximum of the value of the affected portion of the contract and shall be calculated on the basis of 1/14% (one fourteenth percent) of the value of the affected portion for each calendar day that the delivery is delayed. 

In the event of the Client wishing to impose service level credits for a failure to meet service levels, then such will be negotiated and agreed upon between the parties and will be based upon the agreed upon service levels. In addition a cap must be placed on the total value of credits that may be levied which may not exceed 10% of the specific charge for the particular service.

Tenderer will guarantee that any software to be developed by Tenderer and to be delivered in terms of the Contract, will for a period of 90 (ninety) calendar days, following the final implementation thereof at the premises of the Client operate in accordance with the agreed upon functional and technical specifications.



	X9
	Transfer of rights
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X10
	The Employer’s Agent
	

	X10.1
	The Employer’s Agent is                       
	

	
	Name:
	Kabelo Letlape

	
	Address:
Tel:                                                                                                                                                                                                                                                                                                                                              
Email address:                                                     
	Megawatt Park

1Maxwell Drive

Sunninghill

2191

011 655 2587

letlak@eskom.co.za

	
	The authority of the Employer’s Agent is
	· The Employer’s Agent acts on behalf of the Employer with the authority set out in the Contract Data.

· The Employer may replace the Employer’s Agent after he has notified the Consultant of the name of the replacement.



	X11
	Termination by the Employer
	· The Employer may terminate the Consultant’s obligation to provide the Services for a reason not stated in this contract by notifying the Consultant.

· If the Employer terminates for a reason not stated in this contract, an additional amount is due on termination which is 3% of the difference between

· the forecast of the final total of the Prices in the absence of termination, and

·  the total of the other amounts and costs included in the amount due on termination. 

	X18
	Limitation of liability
	

	X18.1
	The Consultant’s liability to the Employer for indirect or consequential loss is limited to:
	R0.00 (Zero Rand)

	X18.2
	The Consultant’s liability to the Employer for Defects that are not found until after the defects date is limited to:
	N/A



	X18.3
	The end of liability date is 
	

	Z
	The Additional conditions of contract are
	Z1 to Z20 always apply.

	
	

	Z1
	Cession delegation and assignment

	Z1.1
	The Contractor does not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Employer.

	Z1.2
	Notwithstanding the above, the Employer may on written notice to the Contractor cede and delegate its rights and obligations under this contract to any of its subsidiaries or any of its present divisions or operations which may be converted into separate legal entities as a result of the restructuring of the Electricity Supply Industry. 

	
	

	Z2
	Joint ventures

	Z2.1
	If the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations then these persons or organisations are deemed to be jointly and severally liable to the Employer for the performance of this contract.

	Z2.2
	Unless already notified to the Employer, the persons or organisations notify the Service Manager within two weeks of the Contract Date of the key person who has the authority to bind the Contractor on their behalf.

	Z2.3
	The Contractor does not alter the composition of the joint venture, consortium or other unincorporated grouping of two or more persons without the consent of the Employer having been given to the Contractor in writing.

	
	

	Z3
	Change of Broad Based Black Economic Empowerment (B-BBEE) status

	Z3.1
	Where a change in the Contractor’s legal status, ownership or any other change to his business composition or business dealings results in a change to the Contractor’s B-BBEE status, the Contractor notifies the Employer within seven days of the change.

	Z3.2
	The Contractor is required to submit an updated verification certificate and necessary supporting documentation confirming the change in his B-BBEE status to the Service Manager within thirty days of the notification or as otherwise instructed by the Service Manager.

	Z3.3
	Where, as a result, the Contractor’s B-BBEE status has decreased since the Contract Date the Employer may either re-negotiate this contract or alternatively, terminate the Contractor’s obligation to Provide the Service.

	Z3.4
	Failure by the Contractor to notify the Employer of a change in its B-BBEE status may constitute a reason for termination. If the Employer terminates in terms of this clause, the procedures on termination are P1, P2 and P4 as stated in clause 92, and the amount due is A1 and A3 as stated in clause 93.

	
	

	Z4
	Ethics

	Z4.1
	Any offer, payment, consideration, or benefit of any kind made by the Contractor, which constitutes or could be construed either directly or indirectly as an illegal or corrupt practice, as an inducement or reward for the award or in execution of this contract constitutes grounds for terminating the Contractor’s obligation to Provide the Service or taking any other action as appropriate against the Contractor (including civil or criminal action).

	Z4.2
	The Employer may terminate the Contractor’s obligation to Provide the Service if the Contractor (or any member of the Contractor where the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two or more persons or organisations) is found guilty by a competent court, administrative or regulatory body of participating in illegal or corrupt practices.   

Such practices include making of offers, payments, considerations, or benefits of any kind or otherwise, whether in connection with any procurement process or contract with the Employer or other people or organisations and including in circumstances where the Contractor or any such member is removed from the an approved vendor data base of the Employer as a consequence of such practice.

	Z4.3
	Notwithstanding the provisions of core clause 90.2, the procedures on termination in terms of this clause are P1, P2 and P4 as stated in the core clause 92 and the amount due is A1 and A3 as stated in core clause 93.

	
	

	Z5
	Confidentiality

	Z5.1
	The Contractor does not disclose or make any information arising from or in connection with this contract available to Others. This undertaking does not, however, apply to information which at the time of disclosure or thereafter, without default on the part of the Contractor, enters the public domain or to information which was already in the possession of the Contractor at the time of disclosure (evidenced by written records in existence at that time).  Should the Contractor disclose information to Others in terms of clause 25.1, the Contractor ensures that the provisions of this clause are complied with by the recipient.

	Z5.2
	If the Contractor is uncertain about whether any such information is confidential, it is to be regarded as such until notified otherwise by the Service Manager.

	Z5.3
	In the event that the Contractor is, at any time, required by law to disclose any such information which is required to be kept confidential, the Contractor, to the extent permitted by law prior to disclosure, notifies the Employer so that an appropriate protection order and/or any other action can be taken if possible, prior to any disclosure.  In the event that such protective order is not, or cannot, be obtained, then the Contractor may disclose that portion of the information which it is required to be disclosed by law and uses reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed.

	Z5.4
	The taking of images (whether photographs, video footage or otherwise) of the Affected Property or any portion thereof, in the course of Providing the Service and after the end of the service period, requires the prior written consent of the Service Manager.  All rights in and to all such images vests exclusively in the Employer.  

	Z5.5
	The Contractor ensures that all his subcontractors abide by the undertakings in this clause.

	
	

	Z6
	Waiver and estoppel: Add to core clause 12.3:

	Z6.1
	Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, the Service Manager or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.

	
	

	Z7
	Health, safety and the environment:  Add to core clause 27.4

	Z7.1
	The Contractor undertakes to take all reasonable precautions to maintain the health and safety of persons in and about the execution of the service. Without limitation the Contractor:

accepts that the Employer may appoint him as the “Principal Contractor” (as defined and provided for under the Construction Regulations 2014 (promulgated under the Occupational Health & Safety Act 85 of 1993) (“the Construction Regulations”) for the Affected Property;

warrants that the total of the Prices as at the Contract Date includes a sufficient amount for proper compliance with the Construction Regulations, all applicable health & safety laws and regulations and the health and safety rules, guidelines and procedures provided for in this contract and generally for the proper maintenance of health & safety in and about the execution of the service; and

undertakes, in and about the execution of the service, to comply with the Construction Regulations and with all applicable health & safety laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	Z7.2
	The Contractor, in and about the execution of the service, complies with all applicable environmental laws and regulations and rules, guidelines and procedures otherwise provided for under this contract and ensures that his Subcontractors, employees and others under the Contractor’s direction and control, likewise observe and comply with the foregoing.

	
	

	Z8
	Provision of a Tax Invoice and interest.  Add to core clause 51

	Z8.1
	Within one week of receiving a payment certificate from the Service Manager in terms of core clause 51.1, the Contractor provides the Employer with a tax invoice in accordance with the Employer's procedures stated in the Service Information, showing the amount due for payment equal to that stated in the payment certificate.

	Z8.2
	If the Contractor does not provide a tax invoice in the form and by the time required by this contract, the time by when the Employer is to make a payment is extended by a period equal in time to the delayed submission of the correct tax invoice.  Interest due by the Employer in terms of core clause 51.2 is then calculated from the delayed date by when payment is to be made.

	Z8.3
	The Contractor (if registered in South Africa in terms of the companies Act) is required to comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to include the Employer’s VAT number 4740101508 on each invoice he submits for payment.

	
	

	Z9
	Notifying compensation events

	Z9.1
	If the Contractor does not notify a compensation event within eight weeks of becoming aware of the event, he is not entitled to a change in the Prices.

	
	

	Z10
	Employer’s limitation of liability

	Z10.1
	The Employer’s liability to the Contractor for the Contractor’s indirect or consequential loss is limited to R0.00 (zero Rand)

	Z10.2
	The Contractor’s entitlement under the indemnity in 82.1 is provided for in 60.1(12) and the Employer’s liability under the indemnity is limited to compensation as provided for in core clause 63 and X19.11 if Option X19 Task Order applies to this contract. 

	
	

	Z11
	

	Z11.1
	   or had a business rescue order granted against it.


	Z12
	Supplier Development and Localisation  
A.  Skills Development candidates
TBC
 

B. Subcontracting
TBC 

C. % Black Woman ownership


	Z13

Z13.1
Z13.1.1
Z13.1.2
Z13.1.3
Z13.1.4

Z13.2
Z13.2.1
Z13.2.2
Z13.3
Z13.3.1
Z13.3.2
Z13.3.3
Z13.3.4
Z13.4
Z14


	Service Level performance, reporting and service credits 

General

The Contractor shall have three (3) month’s from the service commencement date, to perform the services to which the service levels apply as stated in Annexure C so that the service level performance will, in each month, meet, or exceed, the service level and reporting. The service level:

(a) will commence being measured on the service commencement date;  

(b) will be measured over the duration of the contract; and  

(c) will be reported on a monthly basis, which will be delivered within four (4) business days following the end of the immediately preceding Month (“Reported Month”), unless otherwise specified in the contract.
Contractor shall be responsible for monitoring and measuring its performance against the service levels in accordance with the methodology specified in the Annexure C. 
Employer shall have the right on written notice to change, add or delete any of the service level(s) during the term of the contract.  The Contractor has sixty (60) days of receipt of notice to implement and report on the new service level(s). 

In addition to all other remedies available to the Contractor in law or under this contract, Employer will be entitled to a service credit calculated in accordance with section Z13.3, If Contractor fails to measure or report service level performance for a service level so that it is not possible to confirm whether the service level has been achieved for a particular month, then the service level performance for such service level will be deemed to be a service level default. 
Payment 

The Parties each acknowledge and agree that the service credits:

(d) are an adjustment to reflect the Contractor’s reduced service level performance as measured against the service levels stated in Annexure C; and

(e) are neither an estimate of the loss or damage that may be suffered by Employer as a result of a service level default, nor penalties or liquidated damages.
Payment of a service credit by Contractor is without prejudice to, and will not limit, any right Employer may have:

(a) to damages or non-monetary remedies at law or under the contract resulting from, or otherwise arising in respect of, such service level default; or

(b) to terminate the contract for cause in respect of such service level default.
Service Credit

For two or more service level default occurring during a month that relates to a service level, the monthly service charge will be reduced in accordance with section Z13.3.4, by an amount calculated in accordance with section 13.3.2 (a “Service Credit”). 

In respect of each service level default to which section Z13.3.1. applies, the applicable Service Credit will be equal to an amount of 10% of the monthly service charge.

Any service credits during a measurement period will be applied against the first invoice submitted following the month when the performance report showing the service level default is issued by Contractor (or applied against the first Invoice submitted by Contractor following the failure to provide a performance report).
In no event will the total amount of service credits, in respect of service level defaults occurring during any month, exceed an amount equal to thirty-five percent (35%) of the monthly charge payable for the services.

Service Level Termination 

Where service level performance drops below the Target Service Level as stated in annexure C, for any two or more service level for three (3) consecutive measurement periods, irrespective of not being the same service level default, this will be deemed to be a “Critical Service Level Default” and as a result Employer may at its discretion exercise its right to terminate the contract.  

Audit Rights  

The Employer reserves the right to audit security and other processes by providing 5 days’ written notice to the Contractor. This audit will take place during business hours. The Contractor shall grant the Employer or Employer’s agent the right of access to premises, information and personnel.



	Z15

Z15.1

Z15.1.1
Z15.1.2

Z15.1.3

Z15.1.4

Z15.1.5

Z15.1.6

Z15.1.7

Z15.1.8

Z15.1.9

Z15.1.10

Z15.1.11

Z15.1.12

Z15.2

Z15.2.1
Z15.2.2

Z15.2.3

Z15.2.4


	Benchmarking and Market Testing
Benchmarking

Employer will have the right, at any time after the first anniversary of the commencement date, but not more than once in each contract year, to benchmark some or all of the Services (the “Benchmarked Services”) in accordance with this section. 
A benchmarking exercise includes (without limitation) evaluating the quality and performance of the Services and/or the charges of the Services provided by the Contractor, against the services provided by one or more person, contractor or entity (other than the Contractor) (“Contractor Competitor(s)”).
Benchmarking exercises will be conducted by an independent benchmarking service provider from an agreed pool of organisations in the business of providing benchmarking services (the “Benchmarker”). The Benchmarker will be jointly appointed and retained by the Parties, and the costs of the Benchmarker will be shared equally between the Parties on each occasion.
The Parties will cooperate with the Benchmarker, including, without limitation, making available knowledgeable personnel and pertinent documents and records. The Benchmarker will enter into a confidentiality agreement with each of Employer and Contractor prior to being provided with Confidential Information of either Party.
The Benchmarker will compare the charges of the Contractor (“Benchmarked Services “) with that of the Contractor Competitor(s), in accordance with the following:

(a) the following factors may be used by the Benchmarker to select and normalise the transactions and organisations:

(i) volume of Benchmarked Services;

(ii) scope of Benchmarked Services;

(iii) the extent to which this contract calls for the Contractor to provide and comply with requirements unique to Employer;

(iv) the Contractor ’s invoicing model;

(v) Employer’s policy and compliance requirements;

(vi) deal shaping factors such as contract duration and contract terms;

(vii) service levels, KPIs and service credits applicable to the Benchmarked Services;

(viii) any material difference in the terms and conditions under which the Benchmarked Services and the services of the Contractor Competitor(s) are delivered; and

(ix) such other normalization factors as the Parties may mutually agree on or identify;

(b) the Benchmarker will select the representative sample of transactions and organisations, and either Party may propose alternative transactions and organisations, subject to the Benchmarker’s written approval; and

(c) the representative sample will be of a sufficient number and variation as determined by the Benchmarker.

The Benchmarker will present his findings in a preliminary report to both Parties. On receipt of the report, each Party will in consultation with each other have 10 (ten) Business Days to review, comment on and request changes to the report. The Benchmarker is however not obliged to take account of such comments in the final report.

The Benchmarker will thereupon compile the final report (the “Benchmarking Report”), which will include its detailed findings on, among other things:

(a) services provided by Contractor Competitor(s) that are similar to the Benchmarked Services, as well as the service levels, KPIs, service credits (“SLAs”) and the charges (“Competitor Charges’’) applicable to such Contractor Competitor(s);

(b) a comparison between: the Benchmarked Services, charges and the applicable performance standards; and the services rendered by the Contractor Competitor(s), the competitor charges, and the SLAs;

(c) recommendations as to increased efficiency by the Contractor in the provision of the Services and decreasing the charges in relation thereto; and

(d) the way in which the charges and Contractor ’s price structure (and if applicable that of the competitor Contractor (s)), compare with good industry practice.
The Benchmarking Report shall, in addition to the findings in section 1.1.6, include recommendations as to the required improvements and acceptable time scales for the implementation thereof, which the Contractor shall consider and discuss with Employer (as part of the performance of the Services). The Contractor shall implement such recommendations in accordance with time scales agreed with Employer, at no additional cost to Employer.
If the Benchmarking Report shows the charges of the benchmarked services to be greater than the lowest quartile of the comparable charges (the “Target”), the Parties will promptly meet, and in any event within 5 (five) business days of the release of the report, to discuss the findings. Employer will have the right to require that Contractor implements the Benchmarker’s findings in the Benchmarking Report (including (without limitation) a reduction in the Charges to meet the Target), and will give the Contractor formal notice to do so. Contractor will have 20 (twenty) Business Days from such meeting to comply with such notice by Employer.
If the findings have not been implemented by Contractor on or before the expiry of the   aforementioned 20 (twenty) business days, Employer will be entitled to:

(a) reduce the charges for the remainder of the Term in accordance with the findings of the Benchmarking Report (such reduction in Charges to be off-set against future Invoices with immediate effect); or

(b) terminate the Benchmarked Services, or any part thereof, at no cost and without payment of any termination charges.
For the avoidance of any doubt and notwithstanding any results or recommendations determined or made by the Benchmarker, there shall be no upward adjustment to any charges or any downward adjustment of any performance standards as a result of any Benchmarking exercise.
Save as otherwise provided for herein, the cost of any activities arising from a Benchmarking exercise which are required to be carried out by the Contractor, will be for the sole account of the Contractor.
Market Testing

Introduction
(a) The procedure specified in this section Z15.2.2 (the “Market Testing Procedure”) will apply to establishing prices for Services that are capable of procurement on a commodity basis, either:

(x) as set out in section Z15.2.2 (f) below for pre-agreed procured Item(s) (“Pre-Agreed Procured Item(s)”); or

(xi) as determined by Employer in its reasonable discretion (” Employer Designated Item(s)”).

(b) Employer reserves the right at its option, to apply the Market Testing Procedure from time to time during the Term (whether in addition to, or in instead of Benchmarking, or otherwise).

Market Test Procedure

(a) The Market Testing Procedure will consist of the following procedure which will separately apply to each relevant Pre-Agreed Procured Item, or Employer Designated Item, as the case may be.

(b) Employer will either:

(i) obtain alternative price proposals from Contractor in respect of the relevant Pre-Agreed Procured Items; or

(ii)
gather information through informal market testing on offers or quotes made by other Contractor s in the ICT environment market place, and provide details of these offers or quotes to the Contractor without any obligation on Employer to disclose commercially sensitive information.

(c) In considering the data collected under section (a), Employer will compare the price proposals made by the Contractor, and the offers or quotes made by other Contractor s in the ICT environment market place, with the precise Pre-Agreed Procured Item(s) or Employer Designated Item(s).

(d) Contractor will have the right to match or improve upon the best price obtained by Employer.

(e) Where Contractor (or its existing Subcontractors) is not able to match the best offer, proposal or quote obtained by Employer, Employer may:

(i) require Contractor to adjust the charges applicable to the relevant Pre-Agreed Procured Items in order to match or improve upon the best offer, proposal or quote obtained by Employer;

(ii) require Contractor to enter into a contract directly with the relevant third party Contractor on the terms of the proposal provided by Employer, in which case such third party will then become a pre-approved subcontractor; or

(iii) terminate in part or cease to procure the relevant Services from Contractor and directly engage the relevant third party Contractor to perform those Services.

(f) Pre-Agreed Procured Items

The Parties agree that the Pre-Agreed Procured Items will include but not limted to the following                     

· Rate per mailbox (Local and Foreign)

· File and print archiving Rate per terabyte (TB)
For the avoidance of any doubt and notwithstanding any results borne out by the Market Test Procedure, there shall be no upward adjustment to any charges as a result of the Market Test Procedure being carried out.
Save as otherwise provided for herein, the cost of any activities arising from the Market Test Procedure which are required to be carried out by the Contractor, will be for the sole account of the Contractor.
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	Disengagement

The Contractor shall provide disengagement services to enable the transfer of the terminated services to the successor Contractor which disengagement services will commence on either;

(a) Six (6) months prior to expiry of the contract; or

(b) Termination of the services. 

Contractor will perform the disengagement services and the terminated services will continue to be performed in such a manner so that:

(a) the terminated services are transferred to the Employer or successor Contractor(s) in an efficient and orderly manner without degradation or interruption of performance; and  

(b) the impact on the Employer’s business (including their personnel and customers) and the internal and third party costs incurred by Employer in transferring the terminated services, are minimised.

The disengagement services will not continue for more than ninety (90) days after the date of termination of the services or such other longer period agreed by the parties to ensure the completion of the disengagement services.

The charges will accordingly be reduced during the disengagement period.  

Within three (3) month of the commencement date, Contractor will deliver the disengagement plan to Employer for its comments and review.  Such disengagement plan shall set out the steps and dependencies for disengagement using, as its assumed base, the scenario of an exit at the end of the term from Contractor to Employer or another successor Contractor(s).  Contractor will incorporate the reasonable comments or suggestions of Employer and will finalise the disengagement plan within four (4) weeks following receipt of Employer’s comments or suggestions.  The final disengagement plan will be subject to Employer’s written approval.

The disengagement plan will be reviewed by the Parties at least once every twelve (12) months and will be updated by Contractor, within thirty (30) days following such review, to incorporate agreed changes and amendments to reflect the then current services that are performed, so that such disengagement plan is kept current.
(a) During Disengagement, the Parties shall cooperate fully with one another to facilitate a smooth transition of the terminated services from Contractor to the Employer and/or the Replacement Contractor.

(b) Contractor shall provide such cooperation for the duration of the disengagement period, and such cooperation shall include provision of full, complete, detailed, and sufficient information (including all information then being utilised by Contractor) and knowledge transfer with respect to all such information in order to enable Employer’s and/or the replacement Contractor(s) to fully assume, become self-reliant with respect to, and continue without interruption, the provision of the services.
On the 4th anniversary of the contract, the Contractor shall provide a detailed disengagement plan to the Employer.  The parties will meet within two (2) weeks of receipt of the detailed disengagement plan to finalise all activities outlined in the plan.  Within two (2) months, the final detailed disengagement plan will be provided to Employer’s for it’s written approval.
On completion of the disengagement services, the Contractor shall provide a written undertaking signed by the representative of the Contractor that it has transferred or returned all Employer’s data to the Employer or successor Contractor(s) and that it has no Employer data stored any of its equipment.  

Contractor shall have no right to Employer’s data, which shall always remain vested with Employer.
Termination

The Employer may terminate for a reason not stated in this contract by notifying the Contractor in writing.

If the Employer terminates for a reason, other than the Contractor’s breach, the Employer shall pay an additional amount due on termination which is 5% of the difference between:

· the forecast of the final total of the Prices in the absence of termination and

· the total of charges included in the amount due on termination, excluding non-committed amounts.

Data privacy and protection of personal information
The Contractor shall comply with all applicable legislations and bills to be enacted into legislation from time to time relating to data privacy and protection of personal information and also with all Eskom policies relating to information security and data protection and privacy or any other policy or law relating to the services.  

	Z19

	Chain of custody

The Contractor will ensure that the integrity of the Employer’s data relating to the services is maintained during the term of contract and the disengagement period, in a chronological manner and in the same format it was generated, retrieved, stored, controlled, transferred, and disposed of.  
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20.10
	 POPIA Clause
For the purposes of this clause 1, the terms “Data Subject”, “Personal Information” and “Regulator” and “Responsible Party” have the meanings given to them in the Protection of Personal Information Act, 2013 (“POPIA”).

Each Party acknowledges that it is an independent Responsible Party in relation to the Personal Information processed in terms of this Agreement (“Shared Personal Information”) and that it determines the purposes for which and the manner in which the Shared Personal Information is, or is to be, processed.

 Each Party shall comply at all times with POPIA when performing its obligations under this Agreement and shall not perform any of their respective obligations under this Agreement in such a way as to cause the other Party to breach any of that other Party's obligations under POPIA.

Each Party shall ensure that, in respect of all Shared Personal Information provided to the other Party and in respect of the use of that Shared Personal Information under this Agreement:- 

 all necessary fair processing notices have been provided to and consents obtained from Data Subjects by that Party, where required, in terms of POPIA, including to specify that the other Party is also a Responsible Party in respect of the Data Subject’s Personal Information and to provide a link (https://www.eskom.co.za/about-eskom/website-terms-and-conditions/) to the other Party’s Privacy Statement or to include a statement that the other Party’s Privacy Statement can be found on the other Party’s corporate website; and 

 all necessary steps have been taken to ensure that Shared Personal Information has been collected and Processed in accordance with the principles set out in POPIA, including in particular those relating to: 

 lawful, fair and transparent Processing; 

specified, legitimate and explicit purposes of Processing; and 

adequate, relevant and not excessive Processing.

If either Party receives any complaint, notice or communication from the Regulator which relates directly to:

the other Party’s Processing of the Shared Personal Data; or 

a potential failure by the other Party to comply with POPIA in respect of the activities of the Parties under or in connection with this Agreement, 

it shall, to the extent permitted by law, promptly notify the other Party and provide such information as it shall reasonably request in that regard.

 If a Data Subject makes a written request to either Party to exercise any of their rights under POPIA, the receiving Party shall respond to that request in accordance with POPIA.  To the extent the request concerns processing of Shared Personal Information undertaken by the other Party, the receiving Party shall: 

 promptly and without undue delay forward the request to the other Party; and 

cooperate and provide reasonable assistance in relation to that request to enable the other Party to respond in accordance with POPIA.

Each Party acknowledges that the other Party may disclose Shared Personal Information to any Regulator or law enforcement authority with jurisdiction to request access to the Shared Personal Information.

Neither Party discloses or otherwise makes available the Personal Information to any third Party (including sub-contractors, but excluding its authorised employees who require access to such Personal Information strictly in order for the parties to carry out their obligations pursuant to this contract), unless a Party has provided, to a requesting Party, its prior written consent to do so, and the requesting Party has submitted to the other Party (consenting Party), to its satisfaction,  a copy of a written contract  or undertaking that the requesting Party has entered into with a third Party for the protection of Personal Information of the Data Subjects or unless there is an applicable exemption in terms of the law to process or further process the personal information.

The requesting Party indemnifies and holds harmless the consenting Party and its staff, successors, cessionaries, delegates, and assigns, from any and all losses, costs, expenses and damage, as well as penalties and fines arising from the requesting Party’s non-compliance with the provision of any relevant legislation applicable to Personal Information/data protection, as well as damage to the consenting Party’s reputation and costs of compliance as directed by the Regulator, including but not limited to publication of the data breach.

No Party may transfer Personal Information about a data subject to a third Party who is in a foreign country unless they have obtained the relevant written consent of the other Party and there is full compliance with section 72 of POPIA and any foreign applicable legislation.




 Annexure A:
Notes to Consultants

This is guidance to Consultants to assist their decision making about what cover to arrange in the insurance to be provided by the Consultant.  The guidance is not part of the contract and the Employer carries no liability for it.

1. For the purpose of works contracts, insurance provided by Eskom (the Employer) has been arranged on the basis of “project” or “contract” value, where the value is the total of the Prices at Completion of the whole of the works including VAT. 

A “project” is a collection of contracts or work packages to be undertaken as part of a single identified capital expansion or refurbishment of a particular asset or facility. 

A “contract” is a single contract not linked to or being part of a “project”.

2. Further information and full details of all Eskom provided policies and procedures may be obtained from: 

http://www.eskom.co.za/live/content.php?Item_ID=9248
3. The Insurance which the Consultant is to provide against his liability for claims made against him arising out of his failure to use reasonable skill and care (first row in the Insurance Table of clause 81.1 in the PSC3) should also indemnify the Consultant for those sums which he could become legally liable to pay as damages arising from any claim first made against him and reported to Insurers sometime after Completion of the whole of the services.   Hence the Consultant needs to ensure that his cover is in place at least until all his liabilities under the contract have expired.  Such claims could arise out of any negligent act, error or omission committed or alleged to have been committed by the Consultant in the conduct of professional services in connection with the contract
C1.2b. Contract Data

Part two - Data provided by the Consultant
	Clause
	Statement
	Data

	10.1
	The Consultant is (Name):
	

	
	Address
	

	
	Tel No.
	 

	
	Fax No.
	

	22.1
	The Consultant’s key person is
	

	
	1
Name:
	

	
	
Job


	

	
	
Responsibilities:
	

	
	
Qualifications:

     Experience:                                             

2.  Name

     Job

    Responsibilities

    Qualifications

    Experience

3  Name
   Job
Responsibilities

Qualifications
Experience

	

	11.2(3)
	The completion date for the whole of the services is:  
	

	11.2(13)
	The staff rates are:


	
	

	25.2
	The Employer provides access to the following persons, places and things
	access to


	

	
	
	
	Eskom’s Megawatt Park Offices where electricity trading will be executed.
	

	G
	Term contract
	


Part 2: Pricing Data

PSC3 Option G
	Document reference
	Title
	No of pages

	C2.1
	Pricing assumptions : Option G
	[●]

	C2.2
	Staff rates, expenses and the task schedule.
	[●]


C2.1 Pricing assumptions: Option G

1. How work is priced and assessed for payment

From Option G: Term contract

	Identified and defined terms
	11

11.2
	(17) The Price for Services Provided to Date is, for each Task, the total of 

· the Time Charge for work which has been completed on time based items on the Task Schedule and

· a proportion of the lump sum price for each other item on the Task Schedule which is the proportion of work completed on that item.



	
	
	(20) The Prices are 

· the Time Charge for items described as time based on the Task Schedule and

· the lump sum price in the Task Schedule for each other item.




From the Core Clauses:

	Identified and defined terms
	11.2
	(13) The Time Charge is the sum of the products of each of the staff rates multiplied by the total staff time appropriate to that rate properly spent on work in this contract.




and

	Assessing the amount due
	50.3
	The amount due is

· the Price for Services Provided to Date,

· the amount of the expenses properly spent by the Consultant in Providing the Services and

· other amounts to be paid to the Consultant less amounts to be paid by or retained from the Consultant.

Any tax which the law requires the Employer to pay to the Consultant is included in the amount due.




In effect Option G is a cost reimbursable form of contract with work ordered by the Employer on a Task by Task basis using the Task Schedule to compile the cost of carrying out a Task.  

Expenses are calculated separately and added to the amount due for the services provided.

2. Staff rates and expenses

Tendering consultants are advised to consult the NEC3 Professional Services Contract Guidance Notes before entering staff rates into Contract Data, or in section C2.2 which follows. 

This is because staff rates can be established in one of three ways:

· rates for named staff,

· rates for categories of staff, or

· rates related to salaries paid to staff.

Rate adjustment for inflation, if necessary, can be based either on actual salary adjustments or by using Option X1: Price adjustment for inflation.  See pages 13 and 14 of the PSC3 Guidance Notes.

Expenses associated with employing a staff member in Providing the Services can be listed separately either by the Employer in Contract Data provided by the Employer or by the Consultant in Contract Data provided by the Consultant.  

As only the expenses listed may be claimed by the Consultant, all other cost to the Consultant associated with Providing the Services must be included within the staff rates.

Rate adjustment for inflation of expenses is explained on page 15 of the PSC3 Guidance Notes.

3. The function of the Task Schedule

The Task Schedule may include items of work to be paid for on a rate (Time Charge) or on a lump sum price for the item.    Any work ordered during the term of the contract – i. e. before the Completion Date – for which there is no priced item in the Task Schedule is priced using the compensation event procedure and the resulting Price is added into the Price List.  

The task schedule is prepared by the Employer for the Consultant to price, or may be prepared jointly with the Consultant.  It is typically priced in two parts as items of work to be carried out on a time basis and lump sum prices for other items of work.   The task schedule must be as complete as possible and fully representative of all the work and services which the Employer may require the Consultant to carry out.  The only unknown is when the work is to be carried out; the Task Order will be used to instruct when work to be done. 

C2.2 Staff rates, expenses & the task schedule
This section can be used when the staff rates and expenses are considerable in number and more conveniently located here than in the Contract Data.  Entries in the Contract Data should refer to this section of Part 2.

State whether the staff rates and expenses exclude or include VAT. 
4. The staff rates are:
	No.
	Designation (or category) or name of staff member
	Rate per {hour, day, month} excluding VAT

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


5. The expenses are:

	No.
	Expense item
	Amount / rate excluding VAT

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


6. The task schedule

The following format could be used:

	No.
	Items of work to be carried out on a time basis

	
	

	
	

	
	


	No.
	Items of work priced on a lump sum basis
	Price (excluding VAT)

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Note: Note prices will be fixed for year 1. For year 2 and 3, 10% of the contract will be fixed. Only 90% of the value will be escalated by CPI. CPI calculation should be done 6 weeks before the anniversary date of the contract.
Part 3: Scope of Work

The supplier is required to provide the following services:

· Provide Application Support (3rd Line, root cause analysis, recommend resolution, preventative techniques etc.)

· Perform Systems Enhancements on Applications by:

· Receive and interpret Business Requirements Specification (BRS) from Eskom

· Provide Eskom with a Quotation which includes detailed project plan and timelines (subject to acceptance)

· Design

· Functional Configuration

· Integration Development

· Unit Testing

· Integrated Test

· UAT

· Deploy the changes (Go Live)

	Service Type
	Deliverables
	Frequency

	Provide user support for logged problems and information requests


	· Monitor and manage requests logged via IT Service Manage solutions.

· Investigation and analyzing the problems, identifying resolutions and facilitating the implementation of resolutions.

· Providing a timeous consultative service to system users.

· Keeping the user informed of problem progress/resolution.

· Conduct defect analysis and perform necessary fixes and enhancements.

· Documenting actions and resolutions in IT Service Management.
· Providing technical support to the end users in the form of troubleshooting guidelines and modifications to the system after it has been delivered.
	Daily

	Responsible for the testing of solutions


	· Planning test scope and optimizing test scenarios.

· Designing, developing and documenting complete test routines and test cases using testing technique knowledge.

· Conducting solution testing, resolving defects and documenting the results.

· Monitoring the performance of tests and reporting thereon

· Manage design, development and implementation of projects/changes.

· Review and revise technical designs to meet project requirements.
· Recommend process improvements to achieve project goals.

· Unit and functional testing.

· Conduct defect analysis and perform necessary fixes and enhancements.


	Weekly (Dependent on the list of projects and changes)

	Providing system solution training


	· Conduct and facilitating training on new capability.

· Develop training material

· Develop presentation where required
	Monthly (Dependent on the list of changes and projects)

	Monitors the status of the production interface jobs daily
	· Resolving specific interface issues within the area of control.
	Daily

	Skills Transfer


	· Manuals, Informal training Sessions, Coaching (shadowed by Eskom resources)
· Knowledge sharing sessions

· Development of configuration rational, etc
	Daily

	Execute on changes, business as usual projects and projects
	· Recommend process improvements to achieve project goals.

· Collaborate with functional owners, architects, and other personnel to develop dynamic and flexible systems.

· Ensure project completion within the allocated timelines and budget.

· Deployment of functionality not used before at Eskom 

· Manage design, development and implementation of business as usual projects.

· Review and revise technical designs to meet project requirements.


	Weekly (Dependent on the list of changes and projects)


Employer’s AGENT ADRRESS
Megawatt Park

1Maxwell Drive

Sunninghill

2191
� Available from Engineering Contract Strategies Tel 011 803 3008 Fax 011 803 3009
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