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[bookmark: bmkStart]THIS AGREEMENT is made on						202[●]				
BETWEEN:
eThekwini Municipality, a municipality established in terms of the Constitution of the Republic of South Africa Act, 108 of 1996, as amended, and the Municipal Structures Act, 117 of 1998, as amended, with its headquarters at City Hall, 253 Dr Pixley Ka Seme (West) Street, Durban, South Africa  (the "Municipality"); and
[NAME OF CONCESSIONAIRE], a [type of company] company established under the laws of [country] whose [registered office/principal place of business] is at [address] [and whose registered number is [number]] (the "Concessionaire"),
each a "Party" and together the "Parties".
BACKGROUND
The Municipality has the power to develop, maintain and regulate water supply and sewerage works in the eThekwini Municipality within the City of Durban. With a view to implementing the programme, the Municipality has decided to engage a concessionaire to undertake the Project on a PPP basis.
Following a competitive procurement process, the Concessionaire was appointed by the Municipality to design, build, finance and operate the Projects under a concession agreement dated [●] 2023 (the "Concession Agreement").
Pursuant to the terms of the Concession Agreement, the Concessionaire is required to transfer certain raw sewage conveyance systems to the Municipality once completed. 
The Parties have agreed to enter into this Agreement in order to effect the purchase and transfer of the Assets. 
THE PARTIES THEREFORE AGREE AS FOLLOWS:
[bookmark: _Ref480886233][bookmark: _Toc50970426][bookmark: _Toc59050638][bookmark: _Toc59542575][bookmark: _Toc59550845][bookmark: _Toc59551254][bookmark: _Toc111496939]DEFINITIONS
In this Agreement:
	Affiliate
	means, in respect of a Party, any person which controls (directly or indirectly) that Person and any other person controlled (directly or indirectly) by such first-mentioned Party, including, the ultimate holding company of such Person, any holding company of such Person and any subsidiary (direct or indirect) of such holding company.

	AFSA Rules
	has the meaning given to it in Clause 13.20 (Arbitration);

	Applicable Laws
	means any international (to the extent having direct effect in the Country), federal, national, provincial or local law, order, rule, regulation, bye-law, statutory order, statutory reversionary order, executive order, decree, policy, judicial decision, notification, administrative decision or other similar directive made pursuant thereto, or legally binding instruction, guideline, code or standard issued by an executive, legislative, judicial or administrative entity applicable in South Africa (including any Governmental Authority), including in relation to any Tax, as any of them may be amended from time to time;

	Assets
	means the assets and plant to be sold pursuant to this Agreement listed at Schedule 1 (Assets);

	Business Day
	means any day other than Saturday, Sunday or any official public holiday in South Africa;

	Completion
	means completion of the sale and purchase of the Assets pursuant to Clause 4 (Completion);

	Confidential Information
	has the meaning given to it in Clause 8.1 (Confidentiality); 

	Dispute
	has the meaning given to it in Clause 13.1 (Law and Jurisdiction);

	Dispute Notice
	has the meaning given to it in Clause 13.3 (Law and Jurisdiction);

	Effective Date
	means the date of this Agreement;

	Effective Time
	means 00:01 hours (UK time) on the Transfer Date;

	Encumbrance
	means mortgage, charge, pledge, lien (statutory or otherwise), cession, hypothecation, right of set-off, trust, priority, retention of title or ownership or other security interest and any other agreement or arrangement having substantially the same effect;

	Governmental Authority
	means the department, authority, instrumentality, court, tribunal, agency or other person, including any regulator, from which a Consent is to be obtained from time to time or which has jurisdiction under Applicable Laws over the Municipality or the Concessionaire or their activities;

	Independent Expert
	has the meaning given to it in Clause 13.7 (Fast Track Dispute Resolution);

	Intellectual Property Rights
	means patents, copyrights, database rights, design rights, trade-marks, service marks, trade names, domain names, rights in reputation, rights in undisclosed or confidential information (such as know-how, trade secrets and inventions, whether patentable or not), and other rights of a like nature (whether registered or unregistered) and all applications for such rights as may exist anywhere in the world.

	Lenders
	means those third parties making financing available to the Concessionaire for the purpose of developing the Project, not including any shareholders of the Concessionaire who have provided any shareholder loans to the Concessionaire;

	Notice
	has the meaning given to it in Clause 12.1 (Notices);

	Operation and Maintenance Procedures
	means the procedures for the operation and maintenance of the Assets to be developed by the Concessionaire pursuant to the Concession Agreement; 

	Purchase Price
	means an amount equal to Rand [●];

	Rand
	means the lawful currency of the Republic of South Africa; 

	Tax
	means all forms of taxation, duties, imposts, levies and rates however imposed and applicable pursuant to Applicable Laws; and

	Transfer Date
	means [●], or such other date determined by this Agreement.


Drafting Conventions 
The headings in this Agreement are inserted for convenience only and shall not affect the interpretation or construction of this Agreement. 
Words expressed in the singular shall include the plural and vice versa.  Words referring to a particular gender include every gender.  References to a person include an individual, company, body corporate, corporation, unincorporated association, firm, partnership or other legal entity.
The words "other", "including" and "in particular" shall not limit the generality of any preceding words or be construed as being limited to the same class as any preceding words where a wider construction is possible.
References to any statute or statutory provision shall include (i) any subordinate legislation made under it, (ii) any provision which it has modified or re-enacted (whether with or without modification), and (iii) any provision which subsequently supersedes it or re-enacts it (whether with or without modification) whether made before or after the date of this Agreement.
Capitalised terms not defined in this Agreement have the meaning given to them in the Concession Agreement. 
[bookmark: _Toc59542576][bookmark: _Toc59550846][bookmark: _Toc59551255][bookmark: _Toc111496940]agreement for sale
Subject to the terms of this Agreement the Concessionaire shall sell, and the Municipality shall buy the Assets with effect from the Effective Time for the Purchase Price.
The Concessionaire shall sell the Assets to the Municipality free from all Encumbrances and in all other respects with full title guarantee.
The Parties agree that the Assets are newly constructed and, other than limited use for the purposes of testing and commissioning, are in a new condition. The Municipality acknowledges that it has had the opportunity to inspect and carry out checks of all of the Assets.
In addition to its warranties set out in Clause 7A.3 (Testing of and Changes to the Raw Sewage Conveyance Systems) of the Concession Agreement, the Concessionaire warrants to the Municipality that: 
as at the Effective Date, the Assets:
have been designed and constructed in accordance with the designs for the Assets submitted by the Concessionaire to the Municipality in accordance with Clause 7A.2 (Approval of the Raw Sewage Conveyance Systems) of the Concession Agreement;
the designs of the Assets comply with the basic designs and the design criteria set out in Schedule 2 (Project Specific Information) to the Concession Agreement, the E&S Minimum Requirements, the E&S Standards and the stated outcomes in the ESIA; 
have been operated and maintained in accordance with Good Industry Practice, the Operation and Maintenance Procedures and all Applicable Laws;
do not infringe the Intellectual Property Rights of any third party (and the Concessionaire shall indemnify the Municipality in respect of any claim brought against it by any third party alleging infringement of its Intellectual Property Rights); and 
are capable of being used as an operational raw sewage conveyance systems in accordance with the purpose stated or implied in the Concession Agreement.
[bookmark: _Toc59542577][bookmark: _Toc59550847][bookmark: _Toc59551256][bookmark: _Ref60734077][bookmark: _Toc111496941]consideration
The consideration for the Assets is the Purchase Price, which shall be payable in accordance with Clause 7 (Payment).
[bookmark: _Toc59542578][bookmark: _Toc59550848][bookmark: _Toc59551257][bookmark: _Ref60734724][bookmark: _Toc111496942]Completion
Completion (and the transfer of the Assets from the Concessionaire to the Municipality in consideration for the Purchase Price) shall take place on the Transfer Date.
[bookmark: _Ref60734441]The Parties shall use reasonable endeavours to ensure the Transfer Date is [●].  
On the Transfer Date at the Effective Time, risk and title in the Assets shall pass to the Municipality, subject to the Municipality's rights in respect of defects in the Assets set out in Clause 7A.3 (Testing and Changes in Raw Sewage Conveyance Systems).  
[bookmark: _Toc59542579][bookmark: _Toc59550849][bookmark: _Toc59551258][bookmark: _Toc111496943]Operation of the Assets prior to the Effective Time
[bookmark: _Ref111495824][The Parties acknowledge that, other than for the purposes of testing and commissioning, the Assets are not intended to be operated prior to the Transfer Date.] Any operation of the Assets prior to the Transfer Date shall be in accordance with the Operation and Maintenance Procedures, Good Industry Practice and Applicable Laws. 
Until the Effective Time, the Concessionaire shall:
operate and maintain the Assets accordance with Clause 5.1 above and in the same manner as before the Effective Date so as to ensure that the Assets are in the same condition in all material respects (fair wear and tear excepted) as at the Effective Time as they are on the Effective Date; and
notify the Municipality of any emergency or incident in the operation and maintenance of the Assets.
Up to the Effective Time, the Concessionaire undertakes that it shall forthwith give notice in writing to the Municipality of:
any event, matter or circumstance of which it becomes aware on or after the date of this Agreement and before the Effective Time which constitutes a breach of the terms of this Agreement by the Concessionaire; or
any loss or material damage of any of the Assets on or after the date of this Agreement and before the Effective Time.
If at or at any time before the Effective Time either Party becomes aware of a material breach of this Agreement by the other, the non-defaulting Party shall be entitled to terminate this Agreement on or before the Effective Time by notice to the other without any liability on its part with the effect that this Agreement ceases immediately to have any effect.
If the Concession Agreement is terminated in accordance with its terms prior to the Effective Time, this Agreement shall terminate automatically. 
[bookmark: _Toc368678747][bookmark: _Toc369252910][bookmark: _Toc369795239][bookmark: _Toc369796547][bookmark: _Toc59542582][bookmark: _Toc59550852][bookmark: _Toc59551261][bookmark: _Toc111496944][bookmark: _Toc507307287][bookmark: _Toc321405785][bookmark: _Toc50970431][bookmark: _Toc59050643]Intellectual Property
All Intellectual Property Rights in the Assets and any technical documents prepared with respect to their design, construction and operation (including the Operation and Maintenance Procedures) shall vest in the Concessionaire. By entering into this Agreement, the Concessionaire hereby grants to the Municipality a perpetual, worldwide, royalty-free, transferable (including to any third party appointed to replace the Concessionaire in the event of termination of the Concession Agreement), sub-licensable licence, to such Intellectual Property Rights (the "IP Licence"). The Municipality shall not be entitled to transfer or sub-licence the IP Licence for profit or for any purpose not connected to the Project.  
[bookmark: _Toc59542583][bookmark: _Toc59550853][bookmark: _Toc59551262][bookmark: _Ref60734030][bookmark: _Toc111496945]Payment
 In consideration for the Concessionaire's transfer of the Assets, the Municipality shall pay to the Concessionaire (to the account [in South Africa] designated by the Concessionaire):
25% of the Purchase Price on the Completion Date;
25% of the Purchase Price on the first anniversary of the Transfer Date;
25% of the Purchase Price on the second anniversary of the Transfer Date; and
25% of the Purchase Price on the third anniversary of the Transfer Date,
which shall represent the Municipality's full liability to the Concessionaire for the transfer of the Assets. The Purchase Price shall be deemed inclusive of all Tax (other than VAT) and shall not be subject to indexation. If any anniversary of the Transfer Date falls on a day which is not a Business Day, the Municipality shall pay the relevant portion of the Purchase Price to the Concessionaire on the next following Business Day. 
All sums payable under this Agreement are exclusive of VAT. If VAT is chargeable on any amount due from the Municipality to the Concessionaire under this Agreement, the Municipality shall pay such amount in addition to the amounts payable to the Concessionaire.
[bookmark: _Ref49916432]The Concessionaire shall be responsible for payment of all applicable Tax, including all procedural compliances related to the payment of Tax pursuant to this Agreement, and shall be solely responsible for any proceedings initiated by any Governmental Authority, in respect of any non-payment or short-payment of Tax.
The Concessionaire shall indemnify the Municipality from and against any cost or liability that may arise due to the Concessionaire's failure to pay all applicable Tax, in connection with this Agreement. 
[bookmark: _Ref57234728][bookmark: _Toc57760786][bookmark: _Toc95520904][bookmark: _Toc95909268][bookmark: _Toc111496946][bookmark: _Ref279048460][bookmark: _Toc321405792][bookmark: _Toc50970438][bookmark: _Toc59050649][bookmark: _Toc59542584][bookmark: _Toc59550854][bookmark: _Toc59551263][bookmark: _Ref284456327]Confidentiality
[bookmark: _Ref57234794]Restriction
[bookmark: _Ref57326720]Subject to the exceptions provided in Clause 8.3 (Exceptions), each Party shall treat as strictly confidential and not disclose or use (other than solely for the purposes of the Project) any information or data disclosed to it by the other Party in connection with this Agreement or this Agreement itself (the "Confidential Information") from the Effective Date until three (3) years following the first to occur of the Transfer Date or the termination of this Agreement.
For the purposes of this Clause 8, Confidential Information shall not include information which:
at the time of disclosure or at any time thereafter is in, or becomes part of, the public domain otherwise than as a result of a breach of this Clause 8;
is required by law or appropriate regulatory/constitutional authority to be disclosed to any person who is authorised by law to receive the same;
the Party receiving the information can prove was already known to it, or was independently acquired or developed by it without being in breach of its obligations under this Clause 8; or
was or is obtained from a third party who is free to divulge the same and which was or is not obtained under any obligation of confidentiality.
[bookmark: _Ref57234700]Exceptions
[bookmark: _Ref111047044]Clause 8.1 (Restriction) shall not prohibit disclosure or use of any Confidential Information if and to the extent that:
the other Party has given prior written approval to the disclosure or use;
the disclosure or use is required for the purpose of any judicial or arbitral proceedings arising out of this Agreement; 
the disclosure is made to any professional advisers, auditors, Governmental Authority, shareholders (direct or indirect), agents, consultants, contractors, potential transferees or purchasers of the interests of a shareholder (direct or indirect), insurers, credit-rating agencies, any Lenders, actual or potential financiers of either Party or one of its Affiliates or any of their advisers on terms that such recipients undertake to comply with the provisions of this Clause 8 in respect of the Confidential Information as if they were a party to this Agreement; or
the disclosure is required by law, any governmental or regulatory body or any recognised exchange upon which the share capital of the Party or any Affiliate of the Party making the disclosure is proposed to be, from time to time, listed or dealt in.
[bookmark: _Toc111496947]Transfer
[bookmark: CL30][bookmark: _Ref393169621][bookmark: _Ref283815845]A Party may not assign, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement without the prior written consent of the other Party.
[bookmark: _Ref57387749][bookmark: _Toc57760787][bookmark: _Toc95520905][bookmark: _Toc95909269][bookmark: _Toc111496948][bookmark: _Ref284456345][bookmark: _Toc321405794][bookmark: _Toc50970440][bookmark: _Toc59050651][bookmark: _Toc59542586][bookmark: _Toc59550856][bookmark: _Toc59551265][bookmark: _Ref151532607][bookmark: _Toc157566552][bookmark: _Toc469999422][bookmark: _Toc18815294][bookmark: _Toc19354518]General
Invalidity
[bookmark: _Ref57234438]If any provision of this Agreement is held to be illegal, invalid or unenforceable, in whole or in part, the provision shall apply with whatever deletion or modification is necessary so that the provision is legal, valid and enforceable and gives effect to the commercial intention of the Parties. 
To the extent it is not possible to delete or modify the provision, in whole or in part, under Clause 10.1 then such provision or part of it shall, to the extent that it is illegal, invalid or unenforceable, be deemed not to form part of this Agreement and the legality, validity and enforceability of the remainder of this Agreement shall, subject to any deletion or modification made under Clause 10.1, not be affected.
The Parties shall negotiate in good faith with a view to agreeing one or more provisions which may be substituted for any invalid, illegal or unenforceable provision and produce as nearly as is practicable in all the circumstances the appropriate balance of the commercial interests of the Parties. 
No Partnership
Nothing in this Agreement shall be deemed to constitute a partnership between the Parties or constitute either Party the agent of the other Party for any purpose.
[bookmark: _Ref57234476]Entire Agreement
[bookmark: _Ref111047487]This Agreement and all other documents entered into pursuant to this Agreement contains the whole agreement between the Parties relating to its subject matter at the Effective Date to the exclusion of any terms implied by law which may be excluded by contract and supersedes any previous written or oral agreement between the Parties in relation to the matters dealt with herein or therein.
[bookmark: _Ref111047488]Each Party agrees and acknowledges that in entering into this Agreement it is not relying on any representation, warranty or undertaking not expressly incorporated herein or therein. 
Nothing in Clauses 10.5 - 10.6 excludes or limits any liability for fraud.
Variation
No variation of this Agreement shall be effective unless in writing and signed by or on behalf of each Party.
Waiver
No failure or delay by either Party in exercising any right or remedy provided under this Agreement shall operate as a waiver of it, nor shall any single or partial exercise of any right or remedy preclude any other or further exercise of it or the exercise of any other right or remedy.
Any waiver of a breach of this Agreement shall not constitute a waiver of any subsequent breach.
Further Assurance
Each Party shall, and shall use reasonable endeavours to procure that any necessary third party shall, from time to time, execute such documents and do such acts and things as the requesting Party may reasonably require for the purpose of giving the full benefit of this Agreement to the requesting Party.
Counterparts
This Agreement may be entered into in any number of counterparts, all of which, taken together, shall constitute one and the same instrument. Either Party may enter into this Agreement by executing any such counterpart.
Third Party Rights
A person who is not a Party to this Agreement has no right to enforce any term of, or enjoy any benefit under, this Agreement. 
Governing Law
This Agreement and any non-contractual obligations arising out of or in connection with it shall be governed by and construed in accordance with the laws of the Republic of South Africa.
[bookmark: _Ref284456400][bookmark: _Toc321405795][bookmark: _Toc50970441][bookmark: _Toc59050652][bookmark: _Toc59542587][bookmark: _Toc59550857][bookmark: _Toc59551266][bookmark: _Toc111496949]Contract variation
This Agreement may not be amended or varied other than by way of a written instrument signed by an authorised representative of each Party.
[bookmark: _Toc469999423][bookmark: _Toc18815295][bookmark: _Toc19354519][bookmark: _Ref153685571][bookmark: _Toc157566554][bookmark: _Ref284283246][bookmark: _Ref111491395][bookmark: _Ref111491722][bookmark: _Toc111496950]Notices
[bookmark: _Ref57412107]Writing and Delivery
[bookmark: _Ref111494727]Except for day-to-day operational communications, any notice or other communication in connection with this Agreement (each, a "Notice") shall be in writing, in English and delivered by hand or courier using an internationally recognised courier company. 
Addresses
A Notice to the Concessionaire shall be sent to the address specified in Section A (Concessionaire Notice Details) of Part I (General) of Schedule 2 (Concessionaire Specific Information), or such other person or address as the Concessionaire may notify to the Municipality from time to time.
A Notice to the Municipality shall be sent to the address specified in Section B (Municipality Notice Details) of Schedule 2 (Project Specific Information), or such other person or address as the Municipality may notify to the Concessionaire from time to time.
Time of Receipt
A Notice shall be effective upon receipt and, for these purposes, shall be deemed to have been received:
at the time of delivery, if delivered by hand or courier; 
at the time of transmission in legible form, if delivered by fax; or
at the time of sending, if sent by email, provided that receipt shall not occur if the sender receives an automated message indicating that the email has not been delivered to the recipient.
[bookmark: _Ref393169316][bookmark: _Toc469999424][bookmark: _Toc18815296][bookmark: _Toc19354520][bookmark: _Toc157566556][bookmark: _Ref284456459][bookmark: _Ref284456460][bookmark: _Toc321405797][bookmark: _Ref516733802][bookmark: _Toc50970443][bookmark: _Toc59050654][bookmark: _Ref59097424][bookmark: _Toc59542588][bookmark: _Toc59550858][bookmark: _Toc59551267][bookmark: _Ref111491384][bookmark: _Ref111491527][bookmark: _Ref111491705][bookmark: _Ref111491713][bookmark: _Ref111492189][bookmark: _Toc111496951]Law and jurisdiction
[bookmark: _Ref49916777]General
[bookmark: _Ref111494815]Any dispute, claim, controversy or difference between the Parties arising out of or relating to this Agreement (including a dispute relating to the validity or existence of this Agreement and any non-contractual obligations arising out of or in connection with this Agreement) shall be considered a dispute for the purposes of this Clause 13 (a "Dispute").
This Clause 13 shall be governed by and construed in accordance with the laws of the Republic of South Africa.
[bookmark: _Ref57232097][bookmark: _Ref57232772]Amicable Resolution
[bookmark: _Ref57231740]In the event of a Dispute, a Party may provide written notice of that Dispute to the other Party in accordance with Clause 12 (Notices) (a "Dispute Notice").  The Parties shall have a period of seven (7) Business Days following the date of a Dispute Notice to enter into negotiations to resolve the Dispute during which they shall refer the Dispute to the Municipality Representative and the Concessionaire Representative.
[bookmark: _Ref111491657]Save where any Dispute has been expressly referred for determination pursuant to Clauses 13.6 - 13.19 (Fast-Track Dispute Resolution), the Dispute shall be referred to and finally resolved by arbitration in accordance with Clauses 13.20 - 13.25 (Arbitration).
[bookmark: _Ref99707590][bookmark: _Ref49916778]Interlocutory Proceedings 
Notwithstanding the previous provisions of this Clause 13, either Party shall have the right to seek appropriate interdictory relief or an order of specific performance against any other in an appropriate court having jurisdiction in South Africa.
[bookmark: _Ref99970460]Fast Track Dispute Resolution
[bookmark: _Ref111491452]Disputes expressly referred for determination pursuant to Clauses 13.6 - 13.19 shall be determined by the relevant Independent Expert as defined in Clause 13.7 below. 
[bookmark: _Ref99707609][bookmark: _Ref111491547]“Independent Expert” means, as the Dispute may require: 
an accountant of not less than ten (10) years professional experience agreed to between the Parties, and failing agreement nominated (at the request of either Party) by the President for the time being of the South African Institute of Chartered Accountants from the ranks of accountants suitably qualified as provided above, if the matter is primarily financial; 
an attorney or advocate of not less than ten (10) years professional experience agreed to between the Parties, failing agreement nominated (at the request of either Party) by the President for the time being of the KwaZulu-Natal Law Society from the ranks of attorneys or advocates suitably qualified as provided above, if the matter is primarily legal; and
a construction project manager or quantity surveyor or engineer of not less than ten (10) years professional experience agreed to between the Parties, and failing agreement nominated (at the request of either Party) by the President for the time being of the South African Council for the Construction and Project Management Profession or South African Council for the Quantity Surveying Profession or Engineering Council of South Africa from the ranks of registered professionals suitably qualified as provided above, if the matter is primarily technical or engineering in nature. 
Prior to the appointment of an Independent Expert pursuant to Clause 13.7 the Parties may, in the absence of any dispute and from time to time, identify and agree for one or more of the categories of Independent Experts, a panel of Independent Experts, on account of expertise and likely cost or fee rate, and list such persons in Schedule 24(Panel of Independent Experts) of the Concession Agreement. 
Within five (5) Business Days after a dispute has been referred by either the Municipality or the Concessionaire to the appropriate Independent Expert, the Independent Expert shall require the Parties to submit in writing their respective arguments. The Independent Expert shall, in their absolute discretion, consider whether a hearing is necessary in order to resolve the dispute. 
The Independent Expert may decide upon any matters related to the proper preparation of the dispute for hearing and in that regard the Independent Expert shall direct the Parties accordingly. 
The Independent Expert shall set the date for the hearing, choose the venue for the hearing and determine all matters regarding any aspect of the hearing, and shall decide whether at the hearing the Parties should present their respective cases in writing or are required to give oral evidence. In this regard, the Independent Expert must be guided by considerations of fairness, the cost-effective resolution of the dispute, and the need to resolve the dispute quickly. 
The Independent Expert shall provide the Parties with their written decision on the dispute, within twenty (20) Business Days of the referral (or such other period as the Parties may agree after the referral). The Independent Expert shall give their reasons for the award.
The Independent Expert’s costs of any referral shall be borne by the Concessionaire. Each Party shall bear its own costs arising out of the referral, including its legal costs and the costs and expenses of any witnesses. 
The Independent Expert shall act impartially and may take the initiative in ascertaining the facts and the law. The Independent Expert need not strictly observe the principles of law and may decide the matter submitted to them in accordance with what they consider equitable in the circumstances. 
Should the need arise for either Party to seek interim or temporary relief before the adjudication is finalised, that Party may apply to the Independent Expert to grant such interlocutory order or give the required temporary relief and the Independent Expert shall have the same power to do so as if the matter were one heard by a judge in the High Court of South Africa, save that if by law such power or order cannot be exercised or given by an Independent Expert then, and then only, should the Parties refer such matter to such High Court. 
The proceedings shall be confidential and all information, data or documentation disclosed or delivered by any Party to the Independent Expert in consequence of or in connection with his/her appointment as Independent Expert shall be treated as confidential. Neither the Parties nor the Independent Expert shall, save as permitted by Clause 8 (Confidentiality) of this Concession Agreement, disclose to any person any such information, data or documentation unless the Parties otherwise agree in writing, and all such information, data or documentation shall remain the property of the Party disclosing or delivering the same and all copies shall be returned to such Party on completion of the Independent Expert’s work. 
The Independent Expert is not liable for anything done or omitted in the discharge or purported discharge of his functions as Independent Expert, unless the act or omission is grossly negligent or in bad faith. Any employee or agent of the Independent Expert is similarly protected from liability. 
Should either Party fail to co-operate with the Independent Expert with the result that in the view of the Independent Expert such default or omission prejudices the adjudication process, then the Independent Expert can either:
give that Party written notice that unless it remedies the default or omission within a given time, it will forfeit the right to continue to participate in the adjudication; or 
warn the Party in writing that its default or omission may make it liable to a punitive order of costs irrespective of whether it succeeds in the adjudication or not. 
[bookmark: _Ref111491462]The Independent Expert shall be deemed not to be an arbitrator but shall render his decision as an expert and the provisions of any Law relating to arbitration shall not apply to the Independent Expert or his/her determination or the procedure by which they reach their determination. The Independent Expert’s decision shall be final and binding on the Parties. 
[bookmark: _Ref57232840][bookmark: _Ref49916794]Arbitration
[bookmark: _Ref111491498]Subject to Clauses 13.3 - 13.4 (Amicable Resolution) and 13.6 - 13.19  (Fast Track Dispute Resolution) , either Party may, by written notice to the other Party, require that any Dispute shall be referred to and finally resolved by arbitration conducted in accordance with the terms of reference of the Arbitration Foundation of South Africa (the "AFSA Rules"). 
The AFSA Rules are incorporated by reference into this Clause 13 and capitalised terms used in this Clause 13 which are not otherwise defined in this Agreement have the meanings given in the Rules. 
The number of arbitrators shall be one. 
The seat or legal place of arbitration shall be Durban, Republic of South Africa, with the venue for arbitration being Durban. 
The language used in the arbitral proceedings shall be English. All documents submitted in connection with the proceedings shall be in the English language, or, if in another language, accompanied by an English translation.
[bookmark: _Ref111491501]Service by the Secretariat of any Request for Arbitration made pursuant to this Clause shall be at the address given for the sending of notices under this Agreement at Clause 12 (Notices) and in the manner provided for in that Clause.
Jurisdiction 
Each Party irrevocably submits to the non-exclusive jurisdiction of the [High Courts of the Republic of South Africa] to support and assist the arbitration pursuant to Clauses 13.20 - 13.25  (Arbitration) including, if necessary, the grant of interlocutory relief pending the outcome of that process.
Waiver of Sovereign Immunity
The Municipality agrees that the execution, delivery and performance by it of this Agreement constitutes its private and commercial acts.
The Municipality irrevocably waives any claim to immunity in relation to any claim or proceeding arising out of or connected with this Agreement in respect of itself and its assets (presently owned or subsequently acquired and whether those assets are related to this Agreement or not), including immunity from: 
jurisdiction of any court or tribunal; 
service of process; 
interdict, or any order for specific performance or recovery of land;
recognition and/or enforcement of any court and/or arbitral decision; and
any process for execution of any award or judgment against its property (other than as expressly provided above).
In addition, in respect of any proceedings arising out of or connected with the enforcement and/or execution of any award or judgment made against it, the Municipality hereby submits to the jurisdiction of any court in which any such proceedings are brought.
[bookmark: a0304XJWF]IN WITNESS OF THE ABOVE the Parties have signed this Agreement on the date written at the head of this Agreement.


	SIGNED for and on behalf of 
ETHEKWINI MUNICIPALITY by
[INSERT NAME]
[INSERT TITLE]

	
	






	SIGNED for and on behalf of 
[Concessionaire] by
[INSERT NAME]
[INSERT TITLE]

	
	







Schedule 1
Assets 
[Complete list of Assets to be inserted]
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