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UPGRADE OF THE FIRE BOOSTER PUMP SYSTEM TO SANS COMPLIANCE AT GEORGE AIRPORT

C1.2A ECC3 Contract Data

Part one - Data provided by the Employer


Completion of the data in full, according to the Options chosen, is essential to create a complete contract.

	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option 
	
	

	
	
	B:	Priced contract with bill of quantities
	

	
	dispute resolution Option
	W1: 	Dispute resolution procedure

	
	and secondary Options 
	
	

	
	
	X2	Changes in the law
	

	
	
	X7:	Delay damages
	

	
	
	X13:	Performance Bond
	

	
	
	X15:	Limitation of Contractor’s liability for design to reasonable skill and care
	

	
	
	X18:	Limitation of liability 
	

	
	
	Z:		Additional conditions of contract

	
	of the NEC3 Engineering and Construction Contract, April 2013 (ECC3) 

	10.1
	The Employer is (Name):
	Airports Company South Africa SOC Limited (reg. no: 1993/004149/06), a juristic person incorporated in terms of the company laws of the Republic of South Africa

	
	Address
	Registered office at 
Western Precinct, Aviation Park 
O.R. Tambo International Airport 
Kempton Park 
Johannesburg,  
1632

	10.1
	The Project Manager is: (Name)
	Tusk Construction Support Services (Pty) Ltd

	
	Address
	Panorama House, Tygerberg Office Park
163 Uys Krige Drive
Plattekloof 1, Cape Town
7500

	
	Tel
	021 424 4586

	
	e-mail
	robin@tuskcss.co.za

	10.1
	The Supervisor is: (Name)
	Tusk Construction Support Services (Pty) Ltd

	
	Address
	Panorama House, Tygerberg Office Park
163 Uys Krige Drive
Plattekloof 1, Cape Town
7500

	
	Tel No.
	021 424 4586

	
	e-mail
	nemalen@tuskcss.co.za

	11.2(13)
	The works are 
	CONTRACTOR APPOINTMENT FOR THE UPGRADE OF THE FIRE BOOSTER PUMP SYSTEM TO SANS COMPLIANCE AT GEORGE AIRPORT, 
as more fully set out in section: Service Information.

	11.2(14)
	The following matters will be included in the Risk Register
	
1	Risk of financial loss and/or injury of 3rd parties due to the proximity of the service (or of persons providing the service) to all airport users
2	Risk of injury to contract personnel and airport personnel due to lifting/moving of heavy objects.
3	Work in confined spaces
4	Work with flammable and toxic gases
5	Availability and accuracy of As Built Information 
6	Access to Site (Approvals and permits, police clearance required)  
7	Weather 
8	Unknown Services 
9	Tie in with existing infrastructure 
10	Security & guarantee approvals
11	Live Operational environment 
12	Unavailability of fire booster pumps at any stage during the works.
13	Statutory approvals 
14	Site constraints and constructability 
15	Notification of compensation events and ACSA approvals 
16	Limited project budget 
17	Procurement of materials or sub-contractors
18	Refer to Annexures for more risks


	11.2(15)
	The boundaries of the site are 
	Fire pump fenced enclosure, the adjacent access road and the information desk at George Airport

	11.2(16)
	The Site Information is in 
	Part 4: Site Information

	11.2(19)
	The Works Information is in  
	Part 3: Scope of Work and all documents and drawings to which it makes reference.

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	1 week(s)

	2
	The Contractor's main responsibilities
	Data required by this section of the core clauses is provided by the Contractor in Part 2 and terms in italics used in this section are identified elsewhere in this Contract Data. 

	3
	Time
	

	11.2(3)
	The completion date for the whole of the works is
	
6 months after Contract Date (contract award).

	30.1
	The access dates are:
	Part of the Site
	Date
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	1
	All
	The Starting date

	31.1
	The Contractor is to submit a first programme for acceptance within 
	
2 weeks after the Contract Date.

	31.2
	The starting date is
	Estimated to be 4 weeks from Contract Date

	32.2
	The Contractor submits revised programmes at intervals no longer than 
	
4 weeks.

	35.1
	The Employer is not willing to take over the works before the Completion Date.
	

	4
	Testing and Defects
	

	42.2
	The defects date is 
	52 consecutive weeks after Completion of the whole of the works.

	43.2
	The defect correction period is 
	4 weeks

	
	except that the defect correction period for 
	anything affecting functional use of the fire booster pumps is 2 weeks

	47
	The Contractor submits a quality plan for acceptance within:
	2 weeks of the Contract Date.
(see works information for outline requirements)

	5
	Payment
	

	50.1
	The assessment interval is 
	between the  15th  and 22nd day of each successive month.

	51.1
	The currency of this contract is the 
	South African Rand.

	51.2
	The period within which payments are made is 
	
30 days from receipt of invoice and signed payment certificate.

	51.4
	The interest rate is 
	(i) 0.00 percent above the publicly quoted prime rate of interest (calculated on a 365 day year) charged from time to time by Nedbank Ltd; and 

(ii) the exchange rate published by the South African Reserve Bank from time to time for amounts due in other currencies. 

	6
	Compensation events
	 

	60.1(13)
	The place for recording weather is:
	George Airport

	
	The weather measurements to be recorded for each calendar month are, 
	
the cumulative rainfall (mm)

	
	
	the number of days with rainfall more than 10 mm

	
	
	the number of days with minimum air temperature less than 0 degrees Celsius

	
	
	the number of days with snow lying at 09:00 hours South African Time

	
	Weather measurements are supplied by:
	South African Weather Service

	
	The weather data are the records of past weather measurements for each calendar month which were recorded at: 
	

George Airport

	
	and which are available from: 
	the South African Weather Bureau and included in Annexure A to this Contract Data provided by the South African Weather Service, Private Bag X097, Pretoria, 0001 
Email: info1@weathersa.co.za 
Tel:+27 82 233 8484

	60.1(13)

	Assumed values for the ten year return weather data for each weather measurement for each calendar month are:
	As stated in Annexure C1.A to this Contract Data provided by the Employer.



	7
	Title
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	8
	Risks and insurance
	

	80.1
	These are additional Employer's risks  
	1. Refer to ACSA insurance clauses in Annexure D.

	81.1
	The Contractor’s Risk
	Add: Definition of Force Majeure - 
The following additional conditions must satisfied:
(1) The Contractor has engaged with the persons responsible for the riot, commotion, disorder, strike or lockout; has met with the persons or leaders; and has recorded the persons or leaders details, their grievances, the organisations involved, all threats made; and has requested the persons or leaders to cease all unlawful conduct; and
(2) The Contractor has obtained proof of the riot, commotion, disorder, strike or lockout, and of any unlawful conduct; and
(3) The Contractor has reported all threats and unlawful conduct to the South African Police Service; and
(4) The Contractor has brought an urgent application to the court on an ex parte basis that correctly identify the respondents and define the unlawful conduct to be interdicted; and
(5) The Contractor has ensured that the court order is enforced.

	84.1

	The Employer provides these insurances from the Insurance Table
	See Annexure C1.D to this Contract Data provided by the Employer. 

	84.1

	The Employer provides these additional insurances
	Refer to Insurance Schedule in Annexure C1.D

	84.1

	The Contractor provides these additional insurances
	Refer to Insurance Schedule in Annexure C1.D

	84.2

	The minimum limit of indemnity for insurance in respect of loss of or damage to property (except the works, Plant, Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) caused by activity in connection with this contract for any one event is  
	Whatever the Contractor deems necessary in addition to that provided by the Employer.

	84.2
	The minimum limit of indemnity for insurance in respect of death of or bodily injury to employees of the Contractor arising out of and in the course of their employment in connection with this contract for any one event is 
	As prescribed by the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993 and the Contractor’s common law liability for people falling outside the scope of the Act with a limit of Indemnity of not less than R500,000.00.

	9
	Termination
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	10
	Data for main Option clause
	

	B
	Priced contract with bill of quantities
	

	60.6
	The method of measurement is 
	Standard Unit of Measurement published by ASAQS and amended as stated in Part C2.1, Pricing Assumptions.

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is (Name)
	The person selected from the panel of adjudicators listed in Annexure C of this Contract Data (part C1.2a), by the party intending to refer a dispute to him.  

	
	Address
	[●]

	
	Tel No.
	[●]

	
	Fax No.
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	e-mail
	[●]

	W1.2(3)
	The Adjudicator nominating body is:
	The Chairman of the Johannesburg Society of Advocates, or his successor or his nominee. 

	W1.4(2)
	The tribunal is: 
	Arbitration.

	W1.4(5)
	The arbitration procedure is 
	The latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	In the city where the Site is located, within South Africa.

	
	The person or organisation who will choose an arbitrator 
· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator, is
	

the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	12
	Data for secondary Option clauses
	

	
	
	

	X2
	Changes in the law
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X7
	Delay damages (but not if Option X5 is also used)
	

	X7.1
	Delay damages for Completion of the whole of the works are
	0.05% per day up to a limit of 10% of the contract value.

	X13
	Performance bond
	

	X13.1
	The amount of the performance bond is
	10% of the contract value

	X15
	Limitation of the Contractor’s liability for his design to reasonable skill & care
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	X18
	Limitation of liability
	

	X18.1
	The Contractor’s liability to the Employer for indirect or consequential loss is limited to:
	Refer to insurance clauses in Annexure C1.D. 

	X18.2
	For any one event, the Contractor’s liability to the Employer for loss of or damage to the Employer’s property is limited to:
	Refer to insurance clauses in Annexure C1.D.

	X18.3
	The Contractor’s liability for Defects due to his design which are not listed on the Defects Certificate is limited to
	As per professional indemnity clause in Annexure C1.D. 

	X18.4
	The Contractor’s total liability to the Employer for all matters arising under or in connection with this contract, other than excluded matters, is limited to:
	The total of the Prices other than for the additional excluded matters.

The Contractor’s total liability for the additional excluded matters is not limited. 

The additional excluded matters are amounts for which the Contractor is liable under this contract for

Defects due to his design which arise before the Defects Certificate is issued,
Defects due to manufacture and fabrication outside the Site,
loss of or damage to property (other than the works, Plant and Materials),
death of or injury to a person;
damage to third party property; and 
infringement of an intellectual property right. 

	X18.5
	The end of liability date is 
	The date on which the liability in question prescribes in accordance with the Prescription Act No. 68 of 1969 (as amended or in terms of any replacement legislation) for any other matter.
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	The Additional conditions of contract are
	
Z1 to Z24 below. 

	
	

	
	AMENDMENTS TO THE CORE CLAUSES

	Z1
	Interpretation and the law

	Z1.1
	Add to core clause 12.3: Any extension, concession, waiver or relaxation of any action stated in this contract by the Parties, the Project Manager, the Supervisor, or the Adjudicator does not constitute a waiver of rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm such agreement in writing.


	Z1.2
	Add the following as a new core clause 12.5:

	Z1.2.1
	In this contract:

	Z1.2.1.1
	references to any Party to the Contract include its successors or permitted assigns;

	Z1.2.1.2
	references to the Contractor include the obligations of its personnel;

	Z1.2.1.3
	the references to the provisions of any law include such provisions as amended, re-enacted or consolidated from time to time in so far as such amendment, re-enactment or consolidation applies or is capable of applying to any works under this Contract;

	Z1.2.1.4
	references to this Contract and any deed, Contract or instrument are deemed to include references to this Contract or such other deed, agreement or instrument as amended, novated, supplemented, varied or replaced from time to time;

	Z1.2.1.5
	references to a "person" include a natural person, company or any other artificial person or other corporate entity, a charity, trust, partnership, joint venture, syndicate, or any other association of persons;

	Z1.2.1.6
	references to “month” means a calendar month;

	Z1.2.1.7
	headings are for convenience only and are not taken into consideration in the interpretation of the Contract;

	Z1.2.1.8
	where any number of days is prescribed, those days are reckoned exclusively of the first and inclusively of the last day unless the last day falls on a day that is not a working day, in which event the last day is the next succeeding working day;

	Z1.2.1.9
	any provision in Contract that is or may become illegal, invalid or unenforceable in any jurisdiction is ineffective to the extent of such prohibition or unenforceability in such jurisdiction and is treated as severed from the balance of Contract in such jurisdiction, without invalidating the remaining provisions of Contract in such jurisdiction or affecting it in any other jurisdiction;

	Z1.2.1.10
	references to any amount means that amount exclusive of VAT, unless the amount expressly includes VAT;

	Z1.2.1.11
	the rule of construction that if general words or terms are used in association with specific words or terms that are a species of a particular genus or class, the meaning of the general words or terms shall be restricted to that same class shall not apply, and whenever the word "including" is used followed by specific examples, such examples shall not be interpreted so as to limit the meaning of any word or term to the same genus or class as the examples given;

	Z1.2.1.12
	the rule of construction that the Contract is interpreted against or to the disadvantage of the party responsible for the drafting or preparation of Contract does not apply;

	Z1.2.1.13
	words and abbreviations that have well known technical or trade meanings are used in the Contract in accordance with such recognized meanings;

	Z1.2.1.14
	references to a "subsidiary" or a "holding company"  is references to a direct or indirect subsidiary or holding company as defined in the law of the jurisdiction of the place of incorporation of the company that has a subsidiary or holding company and "affiliate" is any company that is under common control with such subsidiary or holding company;

	Z1.2.1.15
	time is of the essence in the performance of the parties’ respective obligations.

	Z2
	The Project Manager and Supervisor: add the following at the end of core clause 14.2: 

	Z2.1
	The Project Manager and the Supervisor may take an action which they have delegated.

	Z3
	Early Warning: add the following at the end of core clause 16.2:

	Z3.1
	The Contractor ensures that a subcontractor attends risk reduction meeting if its attendance would assist in deciding the actions to be taken. 

	Z4
	Providing the Works: Delete core clause 20.1 and replace with the following:

	Z4.1
	The Contractor provides the works in accordance with the Works Information and warrants that the results of the Works, when complete, shall be fit for their intended purpose as stated in the Works Information, and if no such purposes is stated, the ordinary purpose of the Works.


	Z5
	Subcontracting:

	Z5.1
	The following clause is added as a new core clause 26.4: “Within 5 days of request by the Project Manager, the Contractor provides proof to the Project Manager that the Contractor’s payment obligations towards its Subcontractors have been discharged. Failure by the Contractor to provide such proof to the satisfaction of the Project Manager entitles the Employer to instruct the Project Manager to certify payment directly to any such Subcontractor and the Contractor shall have no recourse to recover such amounts from the Employer. Such direct payment do not create privity of contract between the Employer and such Subcontractor. The Employer may recover such direct payment from the Contractor.”

	Z6
	Other responsibilities: add the following at the end of core clause 27:

	Z6.1
	The Contractor has satisfied himself, prior to the Contract Date, as to the completeness, sufficiency and accuracy of all information and drawings provided to him as at the Contract Date.

	Z6.2
	The Contractor is responsible for the correct setting out of the Works in accordance with the original points, lines and levels stated in the Works Information or notified by the Project Manager, Supervisor or the Employer. Any errors in the positioning of the Works are rectified by the Contractor at the Contractor’s own costs.


	Z7
	Acceleration: add the following new provisions at the end of core clause 36:

	Z7.1
	The Project Manager’s reply is either:

	Z7.1.1
	A notification that the quotation is accepted, in which case, the Project Manager changes the Prices, Completion Date and Key Dates and accepts the revised programme; or

	Z7.1.2
	A notification that the quotation is not accepted and that the Prices, Completion Date and Key Dates are not changed.

	Z8
	Extending the defects date: add the following as a new core clause 46:

	Z8.1
	If the Employer cannot use the works due to a Defect, which arises after Completion and before the defects date, the defects date is delayed by a period equal to that during which the Employer, due to a Defect, is unable to use the works.

	Z8.2
	If part of the works is replaced due to a Defect arising after Completion and before the defects date, the defects date for the part of the works which is replaced is delayed by a period equal to that between Completion and the date by when the part has been replaced.

	Z8.3
	The Project Manager notifies the Contractor of the change to a defect date when the delay occurs. The period between Completion and an extended defects date does not exceed twice the period between Completion and the defects date stated in the Contract Data.


	Z9
	Quality Management System: add the following as a new core clause 47:

	Z9.1
	The Contractor implements and maintains a quality management system with the requirements stated in the Works Information.

	Z9.2
	Within the period stated in the Contract Data, the Contractor provides the Project Manager with a quality plan for acceptance. A reason for not accepting the quality plan is that it does not allow for the Contractor to Provide the Works. 

	Z9.3
	If any changes are made to the quality plan, the Contractor provides the Project Manager with the changes quality plan for acceptance.

	Z9.4
	The Project Manager may instruct the Contractor to correct a failure to comply with the quality plan. This instruction is not a compensation event. 

	Z10
	Assessing the amount due: 

	Z10.1
	Delete the second bullet point of core clause 50.1 and replace with the following: “within thirteen weeks of termination of this Contract”

	Z11
	Final assessment: add the following as a new core clause 53:

	Z11.1
	The Project Manager makes a final assessment and certifies final payment in accordance with the Contract. The final payment is made within four weeks of the assessment.  

	Z11.2
	An assessment of the final amount due is conclusive evidence of the final amount due under or in connection with the Contract, unless a Party raises a dispute in relation to the assessment of the final amount due.

	Z11.3
	The assessment of the final amount due is changed to include any agreement the Parties reached and/or a decision of the Adjudicator which has not been referred to the tribunal within four weeks of that decision. The changed assessment becomes conclusive evidence of the final amount due under or in connection with the Contract.  

	Z12
	Notifying compensation events: 

	Z12.1
	Delete the last sentence in core clause 61.3 and replace with the following: “If the Contractor does not notify a compensation event within four weeks of becoming aware of the event, he is not entitled to a change in the Prices, the Completion date or a Key Date and the Employer is absolved from all liability in relation to such event.”

	Z13
	Assessing compensation events:

	Z13.1
	The following is added at the end of core clause 63.4: “the Contractor shall only be entitled to changes to the Prices, the Completion Date and/or the Key Date if the compensation event affects the critical path.”

	Z14
	Termination

	Z14.1
	Add the following to core clause 91.1, at the second main bullet, fifth sub-bullet point, after the words “assets or”: “business rescue proceedings are initiated or steps are taken to initiate business recue proceedings”.

	
	AMENDMENTS TO THE SECONDARY OPTION CLAUSES

	Z15
	Changes in Law:  Add the following clause to secondary option X2 as X2.2:

	Z15.1
	A change in law is defined as: 

	Z15.1.1
	the adoption, enactment, promulgation, coming into effect, repeal, amendment, reinterpretation, change in application or other modification after the Contract Date of any law, excluding (i) the enactment of any bill inside the country, but only if such bill is enacted without any material changes being made to the contents of such bill from the form published in the Gazette (as defined in the Interpretation Act, 1957) as at the Contract Date, and (ii) any such modification in law relating to any taxes, charges, imposts, duties, levies or deductions that are assessed in relation to a person’s income

	Z15.1.2
	any permit being terminated, withdrawn, amended, modified or replaced, other than (i) in accordance with the terms upon which it was originally granted, (ii) as a result of the failure by the Contractor to comply with any condition set out therein, or (iii) as a result of any act or omission of the Contractor, any Subcontractor or any affiliate to the Contractor.

	Z16.
	Delay damages: add the following to secondary Option X7 (if applicable in this contract)

	Z16.1
	If the amount due for the Contractor’s payment of delay damages reaches the limits stated in this Contract Data for Option X7, the Employer may, at its sole discretion, terminate the Contractor’s obligation to Provide the Works.

	Z16.2
	If the Employer terminates in terms of this clause, the procedures and payment on termination as those applied for reasons R1 to R15 or R18 stated in the Termination Table

	Z17
	Performance Bond

	Z17.1
	Amend the first sentence of clause X13.1 to read as follows: The Contractor gives the Employer an unconditional, on-demand performance bond, provided by a bank or insurer which the Project Manager and the Employer have accepted, for the amount stated in the Contract Data and in the form set out in Annexure B of this Contract Data.  

	Z16.2Z17.2
	Add the following new clause as Option X13.2: The Contractor ensures that the performance bond is valid and enforceable until the end of the contract period. If the terms of the performance bond specify its expiry date and the end of the contract period does not coincide with such expiry date, four weeks prior to the said expiry date, the Contractor extends the validity of the performance bond until the end of the contract period. If the Contractor fails to so extend the validity of the performance bond, the Employer may claim the full amount of the performance bond and retain the proceeds as cash security

	Z18
	Limitation of liability: Insert the following new clause as Option X18.6:

	Z18.1
	The Employer's liability to the Contractor for the Contractor's indirect or consequential loss is limited to R0.00. 

	Z18.2
	Notwithstanding any other clause in this contract, any proceeds received from the security bonds and guarantees provided by the Contractor in terms of this Contract and any insurances or any proceeds which would have been received from any insurances but for the conduct of the Contractor shall be excluded from the calculation of the limitations of liability listed in the contract.


	
	ADDITIONAL Z CLAUSES 

	Z19
	Cession, delegation and assignment 

	Z19.1
	The Contractor shall not cede, delegate or assign any of its rights or obligations to any person without the written consent of the Employer, which consent shall not be unreasonably withheld. This clause shall be binding on the liquidator/business rescue practitioner /trustee (whether provisional or not) of the Contractor.

	Z19.2
	The Employer may, on written notice to the Contractor, cede and delegate its rights and obligations under this contract to any person or entity.

	Z20
	Joint and several liability 

	Z20.1
	If the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two or more persons, these persons are deemed to be jointly and severally liable to the Employer for the performance of the Contract.

	Z20.2
	The Contractor shall, within 1 week of the Contract Date, notify the Project Manager and the Employer of the key person who has the authority to bind the Contractor on their behalf.

	Z20.3
	The Contractor does not materially alter the composition of the joint venture, consortium or other unincorporated grouping of two or more persons without prior written consent of the Employer.

	Z21
	Ethics

	Z21.1
	The Contractor undertakes:

	Z21.1.1
	not to give any offer, payment, consideration, or benefit of any kind, which constitutes or could be construed as an illegal or corrupt practice, either directly or indirectly, as an inducement or reward for the award or in execution of this contract;

	Z21.1.2
	to comply with all laws, regulations or policies relating to the prevention and combating of bribery, corruption and money laundering to which it or the Employer is subject, including but not limited to the Prevention and Combating of Corrupt Activities Act, 12 of 2004.

	Z21.2
	The Contractor’s breach of this clause constitutes grounds for terminating the Contractor’s obligation to Provide the Works or taking any other action as appropriate against the Contractor (including civil or criminal action). However, lawful inducements and rewards shall not constitute grounds for termination.

	Z21.3
	If the Contractor is found guilty by a competent court, administrative or regulatory body of participating in illegal or corrupt practices, including but not limited to the making of offers (directly or indirectly), payments, gifts, gratuity, commission or benefits of any kind, which are in any way whatsoever in connection with the contract with the Employer, the Employer shall be entitled to terminate the contract in accordance with the procedures stated in core clause 92.2. The amount due on termination is A1.

	Z22
	Confidentiality

	Z22.1
	All information obtained in terms of this contract or arising from the implementation of this contract shall be treated as confidential by the Contractor and shall not be used or divulged or published to any person not being a party to this contract, without the prior written consent of the Project Manager or the Employer, which consent shall not be unreasonably withheld.

	Z22.2
	If the Contractor is uncertain about whether any such information is confidential, it is to be regarded as such until otherwise notified by the Project Manager.

	Z22.3
	This undertaking shall not apply to – 

	Z22.3.1
	Information disclosed to the employees of the Contractor for the purposes of the implementation of this agreement. The Contractor undertakes to procure that its employees are aware of the confidential nature of the information so disclosed and that they comply with the provisions of this clause;

	Z22.3.2
	Information which the Contractor is required by law to disclose, provided that the Contractor notifies the Employer prior to disclosure so as to enable the Employer to take the appropriate action to protect such information. The Contractor may disclose such information only to the extent required by law and shall use reasonable efforts to obtain assurances that confidential treatment will be afforded to the information so disclosed;

	Z22.3.3
	Information which at the time of disclosure or thereafter, without default on the part of the Contractor, enters the public domain or to information which was already in the possession of the Contractor at the time of disclosure (evidenced by written records in existence at that time);  

	Z22.4
	The taking of images (whether photographs, video footage or otherwise) of the works or any portion thereof, in the course of Providing the Works and after Completion, requires the prior written consent of the Project Manager.  All rights in and to all such images vests exclusively in the Employer.  

	Z22.5
	The Contractor ensures that all his Subcontractors abide by the undertakings in this clause.

	Z23
	Liens and Encumbrances 

	Z23.1
	The Contractor keeps the Equipment used to Provide the Services free of all liens and other encumbrances at all times. The Contractor, vis-a-vis the Employer, waives all and any liens which he may from time to time have, or become entitled to over such Equipment and any part thereof and procures that his Subcontractors similarly, vis-a-vis the Employer, waive all liens they may have or become entitled to over such Equipment from time to time

	Z24
	Intellectual Property

	Z24.1
	Intellectual Property (“IP”) rights means all rights in and to any patent, design, copyright, trade mark, trade name, trade secret or other intellectual or industrial property right relating to the Works.

	Z24.2
	IP rights remain vested in the originator and shall not be used for any reason whatsoever other than carrying out the works.

	Z24.3
	The Contractor gives the Employer an irrevocable, transferrable, non-exclusive, royalty free licence to use and copy all IP related to the works for the purposes of constructing, repairing, demolishing, operating and maintaining the works. 

	Z24.4
	The written approval of the Contractor is to be obtained before the Contractor's IP made available to any third party which approval will not be unreasonably withheld or delayed. Prior to making any Contractor's IP available to any third party the Employer shall obtain a written confidentiality undertaking from any such third party on terms no less onerous than the terms the Employer would use to protect its IP.

	Z24.5
	The Contractor shall indemnify and hold the Employer harmless against and from any claim alleging an infringement of IP rights (“the claim”), which arises out of or in relation to: 

	Z24.5.1
	the Contractor’s design, manufacture, construction or execution of the Works;

	Z24.5.2
	the use of the Contractor’s Equipment, or 

	Z24.5.3
	the proper use of the Works.

	Z24.6
	The Employer shall, at the request and cost of the Contractor, assist in contesting the claim and the Contractor may (at its cost) conduct negotiations for the settlement of the claim, and any litigation or arbitration which may arise from it.





Annexure C1.A:	 One-in-ten-year-return weather data obtained from SA Weather Bureau for George Airport

If any one of these weather measurements recorded within a calendar month, before the Completion Date for the whole of the works and at the place stated in this Contract Data is shown to be more adverse than the amount stated below then the Contractor may notify a compensation event.



	
	Weather measurement

	Month
	Cumulative rainfall (mm)
*
	Number of days with rain more than 10mm  *
	Number of days with min air temp < 0 deg.C
	Number of days with snow lying at 08:00 CAT
	[Other measurements if applicable]

	January
	79
	2.3
	0
	0
	

	February
	60
	1.8
	0
	0
	

	March
	49
	3
	0
	0
	

	April
	47
	4
	0
	0
	

	May
	27
	2.5
	0
	0
	

	June
	40
	2
	0
	0
	

	July
	43
	3
	0
	0
	

	August
	55
	3.5
	0
	0
	

	September
	61
	3.5
	0
	0
	

	October
	77
	3.5
	0
	0
	

	November
	75
	3.5
	0
	0
	

	December
	45
	3
	0
	0
	




* Typical / notional values have been entered for tendering purposes, but the actual one-in-ten-year return statistical data has been requested from Weather SA and will be made available to all bidders if received before the close of queries or to the successful bidder upon award.


Only the difference between the more adverse recorded weather and the equivalent measurement given above is taken into account in assessing a compensation event.



Annexure C1.B: 	Pro forma Security Bonds and Guarantee

Pro forma Performance Bond – Demand Guarantee (for use with Option X13)
[To be reproduced exactly as shown below on the letterhead of the Bank providing the Bond / Guarantee]

For use with the NEC3 Engineering and Construction Contract (April 2013)

	The Airports Company South Africa SOC Limited
Riverwoods Office Park, The Maples, 24 Johnson Road, Bedfordview 2008.
	Guarantor’s reference No.



	

	
	Date:
	



Dear Sirs,

Performance Bond – Demand Guarantee for [insert name of Contractor] required in terms of contract [insert Contractor’s contract reference number or title]

1. [bookmark: _Toc101080804]In this Guarantee the following words and expressions shall have the following meanings:-

	1.1
	“Guarantor”
	means [insert] 

	1.2
	“Guarantor’s Address” 
	means[insert] 

	1.3
	“Contract” means
	means the construction contract entered into between the Employer and the Contractor (Contract Reference No._____________________________________ and such amendments or additions to the Contract as may be agreed in writing between the parties.

	1.4
	“Contractor” 
	means [insert]

	1.5
	“Employer” 
	means the Airports Company South Africa SOC Limited, a company registered in accordance with the laws of the South Africa 

	1.6
	“Expiry Date” 
	means the earlier of

· the date that the Bank receives a notice from the Employer stating that all amounts due from the Contractor as certified in terms of the contract have been received by the Employer and that the Contractor has fulfilled all his obligations under the Contract, or
· the date that the Bank issues a replacement Bond for such lesser or higher amount as may be required by the Employer.

	1.7
	“Guaranteed Sum”
	means [insert]

	1.8
	“Works” 
	means [insert] 



2. [bookmark: _Toc101080805]The Guarantor's liability shall be limited to the Guaranteed Amount.
3. The Guarantor's period of liability shall be from and including the date of issue of this Guarantee and up to and including the Expiry Date or the date of payment in full of the Guaranteed Amount, whichever occurs first. The Project Manager and/or the Employer shall advise the Guarantor in writing of the date on which the Certificate of Completion of the Works has been issued.
4. The Guarantor hereby acknowledges that:
a. any reference in this Guarantee to the Contract is made for the purpose of convenience and shall not be construed as any intention whatsoever to create an accessory obligation or any intention whatsoever to create a suretyship; and
b. its obligation under this Guarantee is restricted to the payment of money.
5. The Guarantor hereby undertakes to pay the Employer any sum or sums not exceeding the Guarantee Amount in total, upon receipt of a written demand delivered to the Guarantor’s Address, stating that the Contractor is in breach of its obligations under the Contract (without being required to prove the nature of the breach and the amount claimed. The written demand shall be signed by the Employer and be accompanied by the original Guarantee.
6. Payment by the Guarantor, in terms of this Guarantee, shall be made within seven (7) calendar days upon receipt of the Employer’s written demand to the Guarantor.
7. The obligations under this Guarantee constitute direct primary, irrevocable and unconditional obligations, do not require any previous notice to or claim against the Contractor, and shall not in any way be released or discharged or otherwise absolved of liability hereunder by reason of any arrangement or change in relationship made between the Contractor and the Employer and/or between the Guarantor and Contractor; nor any alteration in the obligations undertaken by the Contractor or in the terms of the Contract; nor any indulgence, failure, delay by the Employer as to any matter; nor any dissolution or liquidation or such other analogous event of the Contractor (whether or not the Guarantor has notice thereof).
8. The Employer shall have the absolute right to arrange his affairs with the Contractor in any manner which the Employer may deem fit and the Guarantor shall not have the right to claim his release from this Guarantee on account of any conduct alleged to be prejudicial to the Guarantor.
9. All payments made by Guarantor shall be due and payable in the amount specified in any payment demand made in respect hereof by the Employer and shall be made free and clear of and without any deduction for or on account of any tax or future taxes, levies, imposts, duties, charges, fees, set off, counterclaims, deductions or withholdings of any nature whatsoever and by whomever imposed. All charges of the Guarantor related to the issuance or performance of this Guarantee (including, but not limited to, the negotiation, payment, extension or transfer hereof) shall be borne by the Contractor and under no circumstances shall be charged to the Employer by the Guarantor.
10. This Guarantee shall be governed by and construed in accordance with the law of the Republic of South Africa and shall be subject to the jurisdiction of the High Court of the Republic of South Africa.
11. This Guarantee, with the required demand notice, shall be regarded as a liquid document for the purposes of obtaining a court order.
12. The Guarantor chooses as its domicilium citandi et executandi for all purposes in connection with this Guarantee at the Guarantor’s Address.
13. If at any time any one or more of the provisions of this Guarantee is or becomes illegal, invalid or otherwise unenforceable in any respect neither the legality, validity or enforceability of the remaining provisions of this Guarantee, nor the legality, validity or enforceability of such provision, under the law shall in any way be affected or impaired as a result.
SIGNED at ________________________on _________Day of_________________________ 202__
For and on behalf of the GUARANTOR, duly authorised and warranting such authority
Full Name: _______________________________________
Capacity: ________________________________________
Witness: _________________________________________
[Insert Guarantor’s stamp]

Annexure C1.C: 	Panel of Adjudicators

One of the following adjudicators shall be selected by the referring party as and when a dispute arises. This panel is valid for a period of three years, commencing on 1 May 2020.
	Potential Adjudicator
	Email Address
	Chamber

	Adv. Mkhululi Duncan Stubbs
	duncan.stubbs@gmail.com 
	Thulamela Chambers

	Adv. Arzhar Bham SC
	bhamae@law.co.za
	Victoria Mxenge

	Adv. Mohhamed Chohan SC
	chohann@counsel.co.za 
	Group One

	Adv. Benny Makola
	benny.makola@gmail.com 
	Group 621

	Adv. Vincent Maleka SC
	ivmaleka@mweb.co.za
	Thulamela Chambers

	Adv. Chris Loxton SC
	loxton@counsel.co.za 
	Group One






























Annexure C1.D: ACSA Insurance Clauses

[bookmark: _Hlk525047615]
INSURANCE CLAUSES FOR CAPEX PROJECTS
The insurance clauses in this document should be extracted and attached to tender documents and to contracts.

[bookmark: _Hlk126572491]SECTION A: DEFINITIONS

Landside refers to:
· Areas of the airport before the security points; and
· The restricted area beyond the security points but, within the perimeter of gatehouses, passenger terminals and cargo buildings.

Airside refers to: 
· The Apron / manoeuvring areas; and
· Area within the airside boundary/perimeter fence, excluding the internal areas of the passenger terminals, perimeter gatehouses and cargo buildings.


SECTION B: INSURANCE CLAUSES

1. Insurance requirements for PROJECTS with a value below R50 million on the LANDSIDE 

1.1 Contract Works
· With regards to contract works claims, the contractor/consultant is responsible for a deductible (excess) of R250 000; 
· Contractors / consultants should re-insure the deductible.

1.2 Public Liability
· In the event of a claim against the contractor / consultant for 3rd party property damage, the contractor / consultant will be responsible for a deductible (excess) of R275 000;  
· In the event of a claim against the contractor / consultant for removal of lateral support, the contractor / consultant will be responsible for a deductible (excess) of R500 000; 
· Contractors / consultants should re-insure the deductibles.

1.3 Professional Indemnity
· All consultants are responsible for Professional Indemnity cover of R5 million
· Contractors who have a material design element, excluding typical P & G related work, as part of their scope, are responsible for Professional Indemnity cover of R5 million; 
· In the event of a claim above R5 million, the ACSA PI cover will kick in for the amount in excess of R5 million;
· Proof of cover in the form of a certificate of insurance should be provided to ACSA before a contract is signed between ACSA and the contractor and/or consultant.

2. Insurance requirements for PROJECTS with a value below R50 million on the AIRSIDE

2.1 Contract Works
· With regards to contract works claims, the contractor / consultant is responsible for a deductible (excess) of R250 000; 
· Contractors / consultants should re-insure the deductible.

2.2 Public Liability
· In the event of a claim brought against the contractor / consultant for 3rd party property damage, the contractor / consultant will be responsible for a deductible (excess) of R525 000;  
· In the event of a claim brought against the contractor / consultant for removal of lateral support, the contractor / consultant will be responsible for a deductible (excess) of R750 000; 
· In the event of a claim brought against the contractor / consultant for damage to aircraft, the contractor / consultant will be responsible for a deductible (excess) of R750 000; 
· Contractors / consultants should re-insure the deductibles.


2.3 Professional Indemnity
· All consultants are responsible for Professional Indemnity cover of R5 million;
· Contractors who have a material design element, excluding typical P & G related work, as part of their scope, are responsible for a Professional Indemnity cover of R5 million;
· In the event of a claim above R5 million, the ACSA PI cover will kick in for the amount in excess of R5 million;
· Proof of cover in the form of a certificate of insurance should be provided to ACSA before a contract is signed between ACSA and the contractor and/or consultant.


3. Insurance requirements for PROJECTS with a value above R50 million on the LANDSIDE
· Projects with a value of more R50 million are not automatically covered under the construction policies. A separate quote is provided by insurers per project. 

3.1 Contract Works
With regards to contract works claims, the contractor / consultant is responsible for the following deductibles:
· All Civil Work and Earthworks – R300 000 deductible (excess);
· All other claims – R300 000 deductible (excess);
· Other property insured – R700 000 deductible (excess);
· Contractors / consultants should re-insure the deductibles.

3.2 Public Liability
· In the event of a claim brought against the contractor / consultant for 3rd party property damage, the contractor / consultant will be responsible for a deductible (excess) of R275 000; 
· In the event of a claim brought against the contractor / consultant for removal of lateral support, the contractor / consultant will be responsible for a deductible (excess) of R500 000; 
· Contractors / consultants should re-insure the deductibles.

3.3 Professional Indemnity
· All consultants are responsible for Professional Indemnity cover of R10 million;
· Contractors who have a material design element, excluding typical P & G related work, as part of their scope, are responsible for a Professional Indemnity cover of R10 million;
· In the event of a claim above R10 million, the ACSA PI cover will kick in for the amount in excess of R10 million;
· Proof of cover in the form of a certificate of insurance should be provided to ACSA before a contract is signed between ACSA and the contractor and/or consultant.

4. Insurance requirements for PROJECTS with a value above R50 million on the AIRSIDE
· Projects with a value of more R50 million are not automatically covered under the construction policies. A separate quote is provided by insurers per project. 

4.1 Contract Works
With regards to contract works claims, the contractor / consultant is responsible for the following deductibles:
· All Civil Work and Earthworks excluding Runways – R300 000 deductible (excess);
· Runway Rehabilitation – R300 000 deductible (excess);
· New Runway Construction – R700 000 deductible (excess);
· All other claims – R300 000 deductible (excess);
· Other property insured – R700 000 deductible (excess);
· Contractors / consultants should re-insure the deductibles.

4.2 Public Liability
· In the event of a claim brought against the contractor / consultant for 3rd party property damage, the contractor / consultant will be responsible for a deductible (excess) of R1 025 000; 
· In the event of a claim brought against the contractor / consultant for removal of lateral support, the contractor / consultant will be responsible for a deductible (excess) of R1 250 000;
· In the event of a claim for damage to aircraft, the contractor / consultant will be responsible for a deductible (excess) of R1 250 000; 
· Contractors / consultants should re-insure the deductibles.

4.3 Professional Indemnity
· All consultants are responsible for Professional Indemnity cover of R10 million;
· Contractors who have a material design element, excluding typical P & G related work, as part of their scope, are responsible for a Professional Indemnity cover of R10 million; 
· In the event of a claim above R10 million, the ACSA PI cover will kick in for the amount in excess of R10 million;
· Proof of cover in the form of a certificate of insurance should be provided to ACSA before a contract is signed between ACSA and the contractor and/or consultant.
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