® Eskom

Request for Proposal (RFP) reference MWP1716CX

number

Issue date 18 October 2022

Submission date and time 1 November 2022 at 10h00

RFP validity period 12 months from the submission date and

time

RFPs are to be delivered to the following | Eskom Holdings SOC Ltd
address on the stipulated closing date | Tender Office

and time Megawatt Park (Retail Centre)
2 Maxwell Drive

Sunninghill

2157

Dear Sir/Madam

REQUEST FOR PROPOSAL: INVITATION TO SUBMIT A PROPOSAL THAT WILL
PROVIDE ESKOM WITH LEGAL SERVICES RELATED TO PROVISION AND
CONCLUSION OF GRANT FUNDING FROM USTDA AND SUPPLY CONTRACT BEING
FUNDED RELATING TO TECHNICAL ASSISTANCE RELATED TO THE USE OF
INNOVATIVE TECHNOLOGIES AND APPROACHES TO IMPROVE SOUTH AFRICA’S
TRANSMISSION GRID, INCLUDING ARTIFICIAL INTELLIGENCE TOOLS FOR SYSTEM
STABILITY, ADVANCED GRID CONTROL, ENERGY STORAGE SYSTEMS, AND MARKET
MODELLING RELATED TO THE USE OF INNOVATIVE TECHNOLOGIES LOCATED IN
SOUTH AFRICA. .

Finance Division

Megawatt Park, Maxwell Drive

PO Box 1091, Johannesburg, 2000 SA

Tel +27 11 800 4647 Fax +27 086 663 2288 www.eskom.com
Eskom Holdings SOC Ltd Reg No 2002/015527/30


http://www.eskom.com/

Please take note that this is a confidential request and all information, including this request
for proposal (“RFP”), should be treated as such. You are therefore prohibited from discussing
or divulging the existence or contents of this RFP or any other information relating to this RFP

to any third party without our prior written consent.

1. DEFINITIONS

"B-BBEE Act" the Broad-Based Black Economic
Empowerment Act No. 53 of 2003

"Tenderer" any legal entity or consortium that submits
responses to this RFP as per procurement
procedures

"RFP Response” any reply submitted by a Tenderer in
response to the requirements of this

invitation

" Submission Date" the date identified as the RFP Response

Submission Date

"Eskom" Eskom Holdings SOC Ltd, registration
number 2002/015527/30, as incorporated

pursuant to the Eskom Conversion Act No.

13 of 2001
"PFMA" the Public Finance Management Act No.
1 0f 1999
"Preferential Procurement Policy the Preferential Procurement Policy
Framework Act" or "PPPFA" Framework Act No. 5 of 2000

2. OBJECTIVE

In its endeavours to meeting its climate targets The Government of South African (GoSA)
strives for a significant shift in the country’s energy mix towards renewable energy with a focus
on building sustainable “green” transmission infrastructure. The GoSA has called for more
research support as South Africa embarks on significant energy sector reforms. This feasibility
study for Eskom Holdings SOC, Ltd. will support the development of modern “green”
transmission and distribution technologies in Eskom’s 10-year grid expansion plan that could

make its electric grid more sustainable, reliable, robust, and efficient in South Africa. The



primary objective of the Study is to assess the technical, economic, financial, and other key
elements of the Project and provide the Grantee with necessary feasibility analysis, data and

recommendations required for financing and implementation the Project.

Eskom wishes to engage POWER Engineers, a United States firm organized under the laws
of the State of ldaho to deliver technical assistance related to the use of innovative
technologies and approaches to improve South Africa’s transmission grid, including artificial
intelligence tools for system stability, advanced grid control, energy storage systems, and
market modelling related to the use of innovative technologies located in South Africa. The
intention is that this advice will be paid for through grant funding provided by the United States
Trade and Development Agency (“USTDA”). As the agreement is governed in terms of United
States Law, and involves the procurement of services, Eskom requires external legal advice

in concluding the contract.

The respondent must have a clear and documented domestic and international presence or
affiliation and provide proof thereof when submitting the quotations as legal services in both
domestic and international laws (including US Law) is required.

The Law firm must price separately in ZAR for domestic and USD for international legal

services.

This is an open invitation to tender and the objective of the RFP is to solicit offers from credible
Legal institution(s), Firms or companies to provide Legal Advisory Services (“Legal Advisor”)

for:
a) To provide support with respect to
i. the conclusion of a grant funding agreement with the USTDA; and

ii. the conclusion of a supply contract with the contracted supplier for which the grant funding

has been secured.

b) The Legal Advisor will be required to advise on the legal aspects of the agreement including

but not limited to

i. Ability of Eskom to enter into the agreement in the context of the requirements of the
Public Finance Management Act (“PFMA”);

ii. The US obligations arising from the agreement including Office of Foreign Assets Control

(“OFAC”) requirements and United States money laundering requirements; and



ii. Legal considerations given that the agreement is governed by United States and New

York law.

iv. And all ancillary services

Skills Required

¢ A minimum 5 years’ experience dealing with the PFMA
e A minimum of 10 years’ experience dealing with United States law, New York law
OFAC, and US money laundering requirements.

3. ELIGIBLE TENDERERS

Tenderers must be registered legal services institution, offering legal services relating to
development finance including grant funding, corporate and investment banking, advisory
Treasury related international law (including US Law), South African law, and financial law,

capital raising or any other treasury related services.

Tenderers are deemed ineligible to submit a proposal if they have the nationality of a country
on any international sanctions list. A Tenderer shall be deemed to have the nationality of a
country if it has the status of a national or is constituted, incorporated, or registered and

operates in conformity with the provisions of the laws of that country.

4. CONFLICT OF INTEREST

A Tenderer shall not have a conflict of interest. All Tenderers found to have a conflict of interest
shall be disqualified. Tenderers must submit a form, see Annexure B, stating that none of its
personnel have any involvement or interest in Eskom and any of its subsidiaries and likewise
no Eskom personnel have any involvement or interest in the Tenderer’'s business with the

response to this document or influence the decisions of Eskom during the bidding process.

A Tenderer may also be considered to have a conflict of interest with one or more parties in
the RFP process, if they have a relationship with each other, directly or through common third
parties, that puts them in a position to have access to information about or influence on the

proposal of another Tenderer.



Alternatively, the bidder must disclose ALL such information in its response submission
containing sufficient disclosure regarding any interests that may result in an actual or potential
conflict of interest. Where any potential or actual conflict of interest arises after the submission
of the proposal or during the term of the potential mandate, the Tenderer shall be obliged to
immediately notify Eskom thereof in writing. Note that Eskom reserves the right to disqualify a
Tenderer or terminate the services as service provider if there is, in the opinion of Eskom, any

actual or perceived conflict of interest.

5. COSTS OF TENDERING

The Tenderer shall bear all costs related to the preparation and submission of their RFP
responses. Eskom shall in no way be responsible or liable for any of these costs regardless of
the conduct or outcome of the procurement process.

6. SCOPE OF REQUIREMENT
Eskom is inviting credible Legal institution(s) to provide Eskom with the following scope of work
customary to a development finance (with experience in grant funding advisory):

* Negotiating and reviewing of grant financial documentation

* The conclusion of grant funding agreement.

* To provide support with respect to advise on the legal aspects of the agreement including
but not limited to the ability of Eskom to enter into the agreement in the context of the
requirements of the Public Finance Management Act (“PFMA”); «  The US obligations
arising from the agreement including Office of Foreign Assets Control (“OFAC”)
requirements and United States money laundering requirements; and

* Advising on legal considerations given that the agreement is governed by United States
and New York law.

» Advise on all ancillary services.

e <Assistance in preparation and fulfiment of the required Conditions Precedents to
disbursement of the grant funding, and the conclusion of supply contract with the
contracted supplier for which the grant funding will be secured.

7. MANDATORY PROPOSAL RESPONSES
The RFP response should cover all the criteria stipulated in the attached Annexure A and must
be a maximum of 20 pages, Arial font size 11. The Tenderer must submit the following:

e one (1) original, and four (4) copies of the original response,

e signed integrity declaration form,

e original or certified copy of B-BBEE verification certificate,



Failure to submit the original response, associated copies and integrity declaration form will
disqualify your submission. Failure to submit B-BBEE verification certificates will not result in
disqualification but will impact the scoring.

An electronic copy of your proposal must also be sent to Priscilla Jezi and Marna Botes by e-

mail on Jezinp@eskom.co.za and BotesIM@eskom.co.za before 10:00 am on the

submission date. Please also note that hard copies must also be submitted in the Tender

Box for a tender to qualify as a valid proposal on the closing date and NOT only the e-mailed

copy.

8. EVALUATION CRITERIA
Responses to cover the criteria in Annexure A will be scored out of 90. B-BBEE status will be
scored out of 10 in accordance with PPPFA. Tenderers will be ranked by applying the

preferential point scoring based on the 90/10 principle.

Bidders are expected to demonstrate and illustrate:

1. In depth expertise and specialised knowledge of international and domestic Banking and
Finance Law, specific to developmental finance including grant financing. This is to be
illustrated by providing details and specifications of where at least one of the members of
the intended team has been the project lead and had a clear and documented domestic
and international presence or affiliation and provide proof thereof when submitting the
guotations as legal services in both domestic and international laws (including US Law) is
required on at least three projects or matters dealing with grant funding loans, in excess
of US10 million per project, providing detailed information on the extent and depth of the

level of services provided.

2. The Law firm must price separately in ZAR for domestic and USD for international legal
services. This is an open invitation to tender and the objective of the RFP is to solicit offers
from credible Legal institution(s), Firms or companies to provide Legal Advisory Services
(“Legal Advisor”) for: to provide support with respect to i. the conclusion of a grant funding
agreement with the USTDA, and ii. the conclusion of a supply contract with the contracted
supplier for which the grant funding has been secured.

3. The Legal Advisor will be required to advise on the legal aspects of the agreement
including but not limited to i. Ability of Eskom to enter into the agreement in the context of
the requirements of the Public Finance Management Act (“PFMA”); ii. The US obligations

arising from the agreement including Office of Foreign Assets Control (“OFAC”)
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requirements and United States money laundering requirements; and iii. Legal
considerations given that the agreement is governed by United States and New York law.
iv. And all ancillary services

4. In depth knowledge of US law by one of the team members and indepth knowledge of

South African law by one of the team members.

Failure to provide this information will lead to disqualification and the tenderer will not be
evaluated further without any clarification. The minimum percentage to be achieved to proceed
to the next stage of evaluation is 70%.

9. LODGING OF PROPOSALS
Your proposal titled “TREASURY RFP — LEGAL COUNSEL USD SYNDICATED LOAN
FACILITY” must be sent by email to: Jezinp@eskom.co.za and BotesJM@eskom.co.za

before 10:00 am on the submission date.

Please take note that proposals may be submitted before the closing date. Late proposals will

not be accepted and will be returned to the sender.

10. DISCUSSIONS
Eskom reserves the right to call upon a prospective Tenderer to discuss its proposal in more

detail as and when deemed necessary.

Short listed candidates should expect that on short notice, the core implementation team will
be required to attend a one (1) hour clarification meeting during which thirty (30) minutes will
be dedicated to the presentation of the proposal followed by a thirty (30) minutes question and

answer session.

11. QUERIES/CLARIFICATION
Should there be questions/clarification or queries regarding this RFP please contact at all times
the following Eskom representatives listed below. Please note that correspondence should
only be in writing by email.

e Name: Priscilla Jezi

Email: Jezinp@eskom.co.za

¢ Name: Marna Botes

Email: BotesJM@eskom.co.za

Questions will not be responded to two (2) business days before the Submission Date.
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12. IMPORTANT NOTICES

Even though Eskom has exercised all efforts in good faith to prepare the information contained
in this document, neither it nor any of its directors, partners, employees, sub-contractors,
intermediaries, or agents, provide any assurances or guarantees, explicit or implied, in relation
to this RFP. No representation or warranty, express or implied, is given by Eskom, or any of
its respective directors, partners, employees, sub-contractors, intermediaries, or agents as to

the accuracy or completeness of any of the contents of this RFP.

By issuing this RFP, Eskom does not undertake any obligation to provide any further
information, or to correct any inaccuracies in this proposal, or to correct any omissions, which
become known at any time. Any costs and expenses incurred by the persons who replied to
this RFP, or by their agents or advisers, will be the sole responsibility of such persons and
Eskom does not undertake to cover such costs.

This enquiry may be cancelled by Eskom at any time prior to deciding on it, if it is not deemed
necessary to continue with the procurement process due to a substantial change in

circumstances, or if public interest and welfare dictate such.

Eskom reserves the right to accept or reject any RFP Response, and to cancel the RFP and

reject all replies prior to the announcement of the successful Tenderers.

Yours sincerely

¥

Richard Vaughan
GENERAL MANAGER, TREASURY
Date: 18 October 2022




ANNEXURE A

Evaluation Criteria Weighting
Firm Capability and Experience 100 %

Summarise the legal and documentation timelines and responsible 10%
parties
What is the depth and experience (years and number of transactions) of 70%
the legal team that will assist Eskom with regards to a USD Grant
Funding Facility - Please provide CVs and supporting documentation.
e In depth expert and specialised knowledge of international and

domestic Banking and Finance Law, specific to grant funding,

illustrated by providing details and specifications of where at least

one of the members of the intended team had been the project lead

on at least three projects or matters dealing with grant funding in

excess of US$5 million per project and provide detailed information

on the extent and depth of the level of services provided (number of

transactions).
e Bidders are required to illustrate an in-depth knowledge by at least

one of the team members of USA law, in addition to South African

law (years of experience).
Add the experience on assisting with the supply contract that the grant 20%

will be funding

Table 1: Indicative Fees of team composition

Fees Amount (ZAR & USD)
Partner/Director (Hourly rate)

Senior Associate (Hourly rate)

Associate (Hourly rate)




ANNEXURE B

INTEGRITY DECLARATION FORM

(Form to be completed and signed by tenderer as Invitation to RFP returnable)

1. DECLARATION OF INTEREST

I/'We understand that any natural/legal person, including employees of the State and/or
those related to an Eskom employee/director (as per the definition of “related” set out
hereunder), may tender to Eskom. However, in view of possible allegations of favouritism
(the practice of showing favour to, or giving preference to some person/group, to the
detriment of, or at the expense of another that is entitled to equal treatment or an equal
opportunity), should the resulting tender, or part thereof, be awarded to such natural/legal
person, as described herein, it is required that the tenderer/s declare such
interest/relationship where: -

e the tenderer/s employees/directors are also employees/contractors/consultants/
directors in the state or a state-owned entity.
e the tenderer/s employees/directors are also employees/contractors/consultants/
directors of Eskom
¢ the tenderer/s employees/directors are also employees/contractors/consultants or
directors in another entity together with Eskom employees/consultants/contractors/
directors
e the legal person/s (including its employees/contractors/directors/members/
shareholders) on whose behalf the tender documents are signed, is in some other
way “related” to an Eskom employee/contractor/consultant/director involved in the
tender evaluation/tender adjudication/tender negotiation. “Related” meaning that: -
¢ an individual is related to another individual or they are married, or live
together in a relationship similar to marriage;
e Or are separated by no more than two degrees of natural or adopted
consanguinity or affinity;
e an individual is related to a juristic person if the individual directly or indirectly
controls the juristic person, as determined in accordance with the definition

of “control” (as per Companies Act section 2(1)); and

e ajuristic person is “related” to another juristic person if: -




= (1) either of them directly/indirectly controls the other, or the business
of the other, as determined in accordance with the definition of
“control” (as per Companies Act section 2(1));

= (2) either is a subsidiary of the other; or

= (3)a person directly/indirectly controls each of them, or the business
of each of them, as determined in accordance with the definition of
“control”
¢ the tenderer/s and one or more of the tenderers in this tendering/RFP process have
a controlling partner in common, or a relationship with each other, directly or
through common third parties, that puts them in a position to have access to
information about or influence on the tender/proposal of another tenderer, or
influence the decisions of Eskom regarding this bidding process;
To give effect to the provisions above, please complete the table hereunder with all

required information.

Full Name & Confirm and Full Names & To your
Capacity/ provide details Capacity/Position knowledge
Position within (including of Eskom is this person
tenderer (e.g. employee employee/ director/ | involved in the
employee/Directo | number) if you consultant and evaluation/
r/member/ are a State/State | details of the adjudication/
owner/sharehold | owned entity relationship or negotiation of
er) employee/contra | interest (marital/ tenders

ctor/ director familial/personal/

financial etc.)

1. If any employee/director/member/shareholder/owner of Tenderer/s is also currently

employed by Eskom, state whether this has been declared and whether there is




authorisation(Y/N) to undertake remunerative work outside public sector employment,
and attach proof to this declaration.

2. Do the tenderer/s and other tenderer in this tendering/RFP process share a controlling
partner or have any relationship with each other, directly or through common third

parties? (Y/N) If yes, attach proof to this declaration.

| declare that | have read and understood the provisions of the Integrity declaration
form, that all information furnished herein is correct, that it is understood that the
Tenderer’s proposal may be rejected, and that Eskom will act against the Tenderer

should any aspect of this declaration prove to be false.

Signature:

Designation and capacity in which

signing:

Date:




