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[bookmark: _Toc338844309][bookmark: _Toc140409562]PREAMBLE 

WHEREAS, Client engages the Service Provider to provide Services as set out in clause 3 hereto. 
AND WHEREAS, Service Provider undertakes to render the Services to Client subject to the terms and conditions set out hereunder. 
NOW THEREFORE, the Service Provider and Client agree to be legally bound to the terms set forth below.
[bookmark: _Toc140409563]DEFINITIONS AND INTERPRETATION
1.1 The following expressions shall have the meanings set opposite them below and cognate expressions shall bear corresponding meanings:  
"Agreement" means this Master Service Agreement together with the Annexures attached hereto or referencing this Master Service Agreement and signed by the Parties respective duly authorised representatives;
[bookmark: _Ref101448119]“Annexure” means:
“Annexure 1” Terms of reference
“Annexure 2” Tender response/Proposal
“Annexure 3” Payment Schedule
“Annexure 4” Project Charter
“Annexure 5” Project Plan
“Annexure 6” Service Level Agreement
“Architectural Landscape” means the existing and approved set of hardware, software and facility elements, arranged in specific configuration, which serves as a fabric to support the business operation of the Client;
[bookmark: _Ref9073635]"Business Day" means any day other than a Saturday, Sunday or any public holiday within the Republic of South Africa;
“Business Hours” means Monday through to Friday from 7:30 to 16:00;
[bookmark: _Ref338226749]"Confidential information" means any information or data  which is provided or disclosed  by the Disclosing Party or any person acting on its behalf or which may come to the knowledge of the Receiving Party (as defined in clause 11) by whatsoever means and shall include the content of this Agreement. Confidential information shall include:
Intellectual Property Rights that are proprietary to the Disclosing Party or that is proprietary to a third party and in respect of which the Disclosing Party has rights of use or possession; 
the Disclosing Party's plans, designs, drawings, functional and technical requirements and specifications; 
the names of clients, service providers and suppliers of the Disclosing Party; and
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]other matters which relate to the business of the Disclosing Party and their respective suppliers, service providers and clients, in respect of which information is not readily available in the ordinary course of business to a competitor of the Disclosing Party;
Any document or information the service provider will deal with should be handled in accordance to the Minimum Information Security Standard prescripts.
"Client Proprietary Software" means any and all software owned or licenced by Client and which may be required by Service Provider in the provision of Services;
"Data Protection Legislation" means any applicable data protection or data privacy laws applicable in South Africa from time to time;
"Data Subject" means the person to whom Personal Information relates;
“Development” means crafting the new functionality that was not existing;
“Documentation” means operating manuals, user instructions, training manuals, technical literature and other related materials;
"Effective Date" means the date of signing this MSA by both parties, or otherwise agreed by the parties;
 “Error/Defect” means any failure of the system to substantially conform to the specifications included in the documentation;
“Error Correction” means a software modification or addition that, when made or added to the system establishes material conformity to the specifications in the documentation; 
“ICT Governance Framework” refers to the Client ICT Governance Framework, means the strategic alignment between business and ICT, to mitigate risks and to optimize the functioning of the all ICT resources;    
"Intellectual Property Rights" means all intellectual property rights of whatsoever nature including, corporate identification, trademarks, trade names, service marks, designs, brand names, logos, slogans, emblems copyright, patents, inventions, designs, know-how, improvements, processes, get-ups, specialised technical information or expertise (whether registered or not);
“Knowledge Transfer” means the process by which knowledge, skills and ideas are shared by the Service Provider with the Client;
"Licence Agreement" means any agreement between Client and Licensor whereby software is licensed for use by Client;
"Licensor" means the person granting a licence to Client pursuant to a Licence Agreement;
"Operator" means a person who Processes Personal Information for a Responsible Party in terms of a contract or mandate, without coming under the direct authority of that Party;
“Out of Hours Support” means work performed outside of Business Hours; 
“Parties” means Client and Service Provider and “party” means either one as the context requires; 
“Penalty” means a punishment imposed for breaking the rule or agreement;
"Personal Information" means information relating to an identifiable, living, natural person or if applicable, an identifiable, existing juristic person, including but not limited to:
information relating to the race, gender, sex, marital status, national, ethnic or social origin, colour, age, disability, language, religion, belief, culture and birth of the person;
information relating to the education or the medical, financial, criminal or employment history of the person; 
information relating to the financial affairs of the person;
any identifying number, symbol, e-mail address, physical address, telephone number, online identifier, or other particular assignment to the person; 
biometric information of a person;
the personal opinion, views or preferences of a person;
correspondence sent by the person that is implicitly or explicitly of a private or confidential nature or further correspondence that would reveal the contents of the original correspondence; 
the views or opinions of another individual about the person;
the name of the person if it appears with other Personal Information relating to the person or if the disclosure of the name itself would reveal information about the person; and
any other information which may be treated or defined as "Personal Information" in terms of any applicable laws.
"Process/Processing" means any operation or activity or any set of operations, whether or not by automatic means, concerning Information, including:
the collection, receipt, recording, organisation, collation, storage, updating or modification, retrieval, alteration, consultation or use;
dissemination by means of transmission, distribution or making available in any other form; or
merging, linking, as well as restriction, degradation, erasure or destruction of information. 
"Project Plan" means a document executed by Client and Service Provider which is subject to the terms and conditions of this Agreement, which describes project related services and deliverables to be provided by Service Provider to Client and which will contain the scope of the Project Services, the associated pricing and charges and an agreed project plan; 
"Project Services" means the services, functions and responsibilities described in the Project Plan;
"Responsible Party" means a public or private body or any other person which, alone or in conjunction with others, determines the purpose of and means for Processing Personal Information;
“Restore” means reinstating the system to its original state before failure and as aligned with the current ICT policies;   
“Resolution” means that the in scope issues has been raised and have been fully understood, by the Service Provider and remedial action has taken place to reasonably ensure a repeat of the issue do not occur;
"Service Provider Affiliate" shall mean any person that, directly or indirectly, (i) controls, (ii) is controlled by, or (iii) is under common control with, the Service Provider. For purposes of this definition, “control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of that person through the ownership of voting securities representing 50% (fifty percent) plus one of the possible votes;
"Service Provider Software" means proprietary software owned by Service Provider or a Service Provider Affiliate and utilised in the provision of the Services;
"Software" means software computer products, including the relevant documentation, whether Service Provider Software or third-party software, which may be licensed to Client in terms of this Agreement or separate Licence Agreement; 
"Service Level Agreement" means a document executed by Client and Service Provider which is subject to the terms and conditions of this Agreement and which describes Services and deliverables to be provided by Service Provider to Client; 
“Statement of work” means a legally binding document that captures and defines all the work management aspects of the project;
“Termination” means as defined in clause 19;   
“Training” means the action/program of teaching/developing Client resources to be rendered by the Service Provider during the term of the Agreement aligned to the scope of the Agreement;
1.2 In this Agreement, unless the context clearly indicates a contrary intention:
the headings appearing in this Agreement are for reference purposes only and shall not affect the interpretation of this Agreement;
references to a "person" shall be construed as including references to an individual, firm, company, corporation, partnership, association, unincorporated body of persons, trust, a State or any Governmental Authority or any other entity whether acting in an individual, financing or other capacity and to such person's permitted successors;
the expression "including" and its derivatives (such as "include" and "includes") means including, but without limitation; 
reference to any legislation is to such legislation as at the date of signature of this Agreement by the Party signing last in time and as amended or replaced from time to time; 
if any provision in a definition is a substantive provision conferring rights or imposing duties on a Party, notwithstanding that it is only in the definition clause, effect shall be given to it as if it were a substantive provision in the body of this Agreement;
where any number of Business Days is prescribed, same shall be reckoned excluding the first and including the last Business Day; where figures are referred to in numerals and words, if there is a conflict between the two, the words shall prevail;
an expression defined in this Agreement shall bear the same meaning in the Schedules, appendices and project plans which do not themselves contain a definition of that expression;
where any expression is defined within the context of any particular clause in this Agreement, the expression so defined, unless it is clear from that clause that the expression so defined has limited application to that clause, shall bear the meaning ascribed to it for all purposes of this Agreement, notwithstanding that the expression has not been defined in this definition and interpretation clause;
the expiration or termination of this Agreement shall not affect such of the provisions of this Agreement which expressly provide that they will operate after any such expiration or termination, or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this;
if any provision of this Agreement requires the consent, approval or agreement of any Party, it shall be deemed that such consent, approval or agreement shall not be unreasonably withheld;
[bookmark: _Ref519752227]any reference to an enactment is to that enactment as at the Effective Date and as amended or re-enacted from time to time; and
[bookmark: _Toc4900371]the rule of construction that, in the event of ambiguity, this Agreement shall be interpreted against the Party responsible for the drafting or preparation of this Agreement, shall not apply;
[bookmark: _Toc338844310][bookmark: _Toc140409564]COMMENCEMENT AND DURATION
1.3 [bookmark: _Ref14246121]With effect from the Effective Date, Client hereby appoints Service Provider as the provider and supplier of the services as per clause 3 below to Client, upon the terms and conditions of this Agreement and Service Provider hereby accepts such appointment.
1.4 [bookmark: _Ref33349868][bookmark: _Ref338259988]The Agreement shall commence on the Effective Date and shall continue for 36 (thirty-six) months or until terminated in accordance with the terms of this Agreement. 
1.5 [bookmark: _Toc4900372]Unless specifically agreed otherwise between the Parties, the Parties acknowledge that the terms and conditions of this Master Service Agreement are applicable to each Annexure and that each Annexure will represent separate transactions which remain legally independent from one another. Upon the termination of this Master Service Agreement, all Annexures shall also terminate. 
1.6 In the first three months of the Master Service Agreement existence, after due diligence by the Service Provider, the Client and the Service Provider will conclude and ensure sign-off of outstanding documentation/s (Annexure 3,4,5 and 6 respectively) as per clause 1.1.2 above. 
[bookmark: _Toc338844311][bookmark: _Ref519750380][bookmark: _Ref519752050][bookmark: _Toc140409565]SCOPE OF SERVICES
Service Provider shall perform ____________________ in accordance with the terms of reference, high-level scope below and detailed scope in the relevant Annexures. It is mandatory for all services rendered to be aligned with Client policies, procedures, governance frameworks and legislations. The Service Provider will ensure provisioning of the followings at high-level:
1.7 [bookmark: _Toc136519157]Continuous Improvement and Innovation
Access to new software releases of the licensed Enterprise Support Solutions, as well as tools and procedures for upgrades.
Support packages - correction packages to reduce the effort of implementing single corrections. Support packages may also contain corrections to adapt existing functionality to changed legal and regulatory requirements.
Enhanced functionality and/or innovation through enhancement packages or by other means as available for SAP ERP 6.0 and SAP CRM 7.0 SAP where applicable.
Technology updates to support third-party operating systems and databases.
ABAP source code for SAP software applications and additionally released and supported function modules where available.
Software change management and support including content, tools, and information material.
Five days of remote support services per calendar year from SAP solution architects.
Access to guided self-services as part of SAP Solution Manager Enterprise Edition, helping the Department to optimize technical solution management of selected Enterprise Support Solutions.
1.8 [bookmark: _Toc136519158]Global Support Backbone
Access to SAP’s Customer Support Website which should give access to the SAP knowledge database and SAP’s extranet.
Access to SAP Notes on software malfunctions that contain information on how to remedy, avoid and bypass errors. 
SAP Note Assistant - a tool to install specific corrections and improvements to SAP components.
1.9 [bookmark: _Toc136519159] Mission Critical Support
Global incident handling by SAP for problems related to Enterprise Support Solutions, including Service Level Agreements for Initial Reaction Time and Corrective 
SAP Support Advisory Centre 
Continuous Quality Checks 
Global 24x7 root cause analysis and escalation procedures 
Root-cause analysis, according to the Global Incident Handling process and Service Level Agreements for Custom Code built with the SAP development workbench.
1.10 [bookmark: _Toc136519160]SAP Solution Manager Enterprise Edition (SOLMAN)
Access to SAP Solution Manager which will enable the Department to have access to the followings as listed below: 
Monitoring components and agents for systems to monitor available resources and collect system status information of the Enterprise Support Solutions (e.g. SAP EarlyWatch Alert).
Process descriptions and process content that may be used as pre-configured test templates and test cases via the SAP Solution Manager Enterprise Edition. In addition, the SAP Solution Manager Enterprise Edition assists Licensee’s testing activities.
Content and supplementary tools designed to help increase efficiency, in particular for implementations.
Tools and content for SAP Application Lifecycle Management (shipped via SAP Solution Manager Enterprise Edition and/or the Enterprise Support Solutions and/or the applicable Documentation for Enterprise Support Solutions and/or SAP’s Customer Support Website):
· Tools for implementation, configuration, testing, operations, and system administration
· Best practices, guidelines, methodologies, process descriptions, and process content. This content supports the usage of the tools for SAP Application Lifecycle Management.
Access to guidelines via SAP’s Customer Support Website, which includes implementation and operations processes and content designed to help reduce costs and risks.
Participation in SAP's customer and partner community (via SAP’s Customer Support Website), which provides information about best business practices, service offerings, etc.
1.11 [bookmark: _Toc136519161]Advanced Support for Enhancement Packages and other SAP 
[bookmark: _Toc136519162]Software Updates
Remote checks by SAP solution experts to analyse planned or existing modifications and identify possible conflicts between custom code and enhancement packages and other Enterprise Support Solutions updates. 
1.12 [bookmark: _Toc136519164]Support services to ensure optimal execution of the SAP Enterprise Support Agreement
Provision of resources as per the table below to ensure the optimal delivery of the service described in 3.1, that will be responsible but not limited to: 
Monitoring the Early Watch Reports and Health checks for the various SAP Landscapes;
Managing the planning and implementation of software upgrades, patches, and optimization as per the SAP recommendation and Early Watch Reports.
Ensure continuous License Compliance, as well as performing yearly pre-audit prior to OEM licence audit,
Ensure architectural best practises to ensure and manage optimal license and product usage with minimal customisation. 

	
	Skill
	No of Resources

	1
	Senior SAP Project Managers
	3

	2
	Senior SAP S/4HANA Application Architecture
	1

	3
	Senior Software Asset Manager
	1



[bookmark: _Toc338844312][bookmark: _Toc140409566]FEES AND CHARGES
1.13 [bookmark: _Ref14243879][bookmark: _Ref4895441][bookmark: _Ref338836561]Client undertakes to pay up to an amount of R______________ (input amount in words) VAT inclusive to Service Provider for Services rendered as stipulated in this Agreement. Any cost savings for services not provisioned as per request from Client during the term of the Agreement will accrue to the Client.  
Service will be consumed and paid for based on the cost breakdown as per Annexure 3. 
1.14 [bookmark: _Ref338260886]All fees and charges for Services are inclusive of any value added taxes (currently at 15%) payable by Client in respect of Services.
1.15 Client shall effect payment of Service Provider's fees and charges for Services, as per clauses 4.1 to 4.2 (inclusive) in accordance with the provisions of clause 5.
[bookmark: _Ref4895482][bookmark: _Toc4900374][bookmark: _Toc338844313][bookmark: _Toc140409567]PAYMENT
1.16 Subject to clause 5.6, unless otherwise agreed to in the relevant Annexure, all invoices:
of delivered Services, shall be paid by Client to Service Provider at such intervals as stated in the relevant Annexures. The Parties shall countersign the record, work break-down and any supporting documentation, approving same in a timely manner. Neither Party will unduly withhold or delay signing any records or supporting documentation; and
of a fixed fee Service, shall be paid at such intervals as stated in the relevant Annexure for the Services rendered by Service Provider to Client. 
1.17 [bookmark: _Ref345934863][bookmark: _Ref4896655]Payment will be made in full, without deduction or set-off after presentation of a valid invoice, within 30 (thirty) Calendar days of presentation of invoice to Client provided that all documentation and motivation is of desired quality and standard. The Parties agree to the issue of tax invoices in electronic format for the purposes of claiming input tax.
1.18 Where Client, in good faith, disputes that an amount as stated in an invoice or any part thereof is payable by Client ("Disputed Amount"), Client shall notify Service Provider within 30 Calendar Days of receipt of the said invoice setting out the Disputed Amount and details of why the Disputed Amount is incorrect and/or is being disputed and, if at all possible, how much Client considers to be the correct amount. Should the Parties be unable to resolve the dispute as to the Disputed Amount then the matter shall be referred to dispute resolution in terms of clause 23. 
1.19 All other charges in relation to the invoice that are not disputed ("Undisputed Amount") shall be paid in accordance with clause 5.2.
1.20 For the duration of this Agreement, Service Provider shall, maintain records of, and any relevant supporting documentation in respect of any amounts billed to Client and payments made by Client in terms of this Agreement.
1.21 [bookmark: _Ref15199222]Unless Client is obligated by the statutory laws of the territory in which the Services are provided to make deductions or withholdings from payments due to Service Provider hereunder, all payments made by Client under this Agreement shall be made without deduction of any taxes, withholdings or other charges or imposts of whatever nature or wherever or by whomsoever imposed. Client shall provide proof of such deductions or withholdings to Service Provider at its request.
[bookmark: _Toc4900375][bookmark: _Ref15200643][bookmark: _Toc338844314][bookmark: _Toc140409568]SERVICE LEVEL AND PROJECT ANNEXURE
1.22 The Annexures may contain qualitative and quantitative levels of performance ("Service Levels") for certain specified Services. With respect to each Service which has an associated Service Level, Service Provider shall provide such Service throughout the term in a manner that meets the associated Service Levels.
1.23 Service Provider shall ensure that sub-contractors undertake to comply with this clause 6 insofar as same concerns those Services provided by such sub-contractors, and any non-compliance by Sub Contractors will not be a reason for non-performance or not meeting of service levels.
1.24 As part of the daily operation, throughout the term of this Agreement, Service Provider shall measure and monitor its performance of such Services and compare such performance to that required by the Annexure 6. 
1.25 Service Level agreement (Annexure 6) will typically include the following as further detailed in the respective Annexure:
a complete and accurate description of the Services;
any Client and Service Providers roles and responsibilities;
on-boarding lead time;
the applicable Service Levels and escalation procedures;
details of any applicable penalty;
any acceptance testing criteria and procedures;
a description of any Client resources which may be required;
the description of the location at or in relation to which the Services shall be rendered;
all and any reporting requirements; and 
a list containing an accurate description of all tools in respect of which the Services may pertain.
1.26 Project Plan (Annexure 5) will typically include the following as further detailed in the respective schedule:
an overview of the project;
a scope of work;
a proper and complete description of the work to be carried out;
a description of the deliverables to be delivered;
a description of all assumptions and dependencies;
any and all acceptance testing criteria and procedures;
all and any reporting requirements;
milestones and invoicing dates;
a list containing an accurate description of all tools to be provided, if any;
the vesting of Intellectual Property Rights referred to in clause 10.
Change register indicating all changes and the effective dates thereof.
[bookmark: _Toc140409569]WARRANTY 
1.27 [bookmark: _Ref9067250][bookmark: _Ref502636938]Service Provider represents and warrants that it shall at all relevant times: 
[bookmark: _Ref147650225]have all the necessary licences, certificates, authorisations and consents in respect of third party software and other Intellectual Property Rights required under the laws of the territory in which the Services are provided, for the provision of the Services to Client for the duration of the Agreement;  
[bookmark: _Ref147650228]be the owner of the Service Provider Software and such Software does not infringe or constitute an infringement or misappropriation of any Intellectual Property Rights or other proprietary rights of any third party;
comply with the terms and conditions of all licences, certificates, authorisations and consents required for the provision of the Services.
1.28 Service Provider warrants, that the Services will conform to the specifications contained therein for the duration of the Agreement 
1.29 Any warranties given by one Party extend solely to the other Party and are not transferable.
1.30 Furthermore, except as expressly provided in this clause and elsewhere in this Agreement and to the maximum extent permitted by applicable law, Service Provider and its licensors make no representations, warranties, conditions or guarantees with respect to the Software and any other materials or Services covered by or furnished pursuant to this Agreement, including without limitation any implied warranty or condition:
of merchantability; 
of satisfactory quality; and/or
of fitness for a particular purpose.
[bookmark: _Toc140409570]SERVICE PROVIDER OBLIGATIONS
1.31 The Service Provider shall undertake to:
Provide Services as detailed under item 3 above;
Provide the Services  within the time frames as stated in the applicable Project Schedules and with such care and diligence and in such a professional manner in accordance with industry standards; 
Use staff with suitable training, education, experience, expertise and skills to perform the Services; 
Ensure that the elements of the system perform in accordance with the signed off specifications;
Ensure that the documentation produced for any development/configuration will provide Client with adequate instructions to enable them to operate and use the system/services;
Ensure that the configuration of the system/services shall be carried out as per the original software manufacturer standards and best practices;   
it shall arrange, grant access to premises and/or systems at all times for the support and maintenance;
it shall make hardware accessible to the Client support staff, and when required to enable logons/passwords required for such support staff; 
it shall provide the Client with  direct and remote access to the Service Provider hardware and the system, and shall provide such assistance as the Client may request, including, but not limited to, providing sample output and other diagnostic information;
it shall provide notice of intention to change hardware or operating system or data feeds; 
Ensure that the Services and the resultant deliverables provided by Service Provider under any Annexure will conform to the best of Service Provider’s ability to the specifications set forth in the associated Annexure; 
Adhere to industry best practices;
[bookmark: _Ref338225247][bookmark: _Toc338844317][bookmark: _Toc140409571]CLIENT OBLIGATIONS
1.32 [bookmark: _Ref4896668][bookmark: _Toc4900377]Client undertakes and represents that: 
it shall make available the relevant resources with the mandate to participate in the execution of the project as and when required.  
it will comply with all legal requirements and provisions  applicable in the territory and that it knows the essential functional characteristics of the Software, if applicable. All data shall be obtained from data subjects in compliance with all relevant data protection laws and regulations (including but not limited to applicable laws for taking consent, use, purpose, and access) pertaining to data pursuant to this Agreement.
Client has due consent (as per applicable laws) from all the data subjects to carry on the activities under this Agreement. It shall be Client’s responsibility to obtain consent and any approval (if required) pertaining to such data. 
[bookmark: _Ref338232440][bookmark: _Toc338844318][bookmark: _Toc140409572]INTELLECTUAL PROPERTY RIGHTS
1.33 [bookmark: _Ref4896055]All Intellectual Property Rights owned by Service Provider (including Service Provider Software) shall remain the sole and exclusive property of Service Provider and all Intellectual Property Rights owned by Client (including Client Proprietary Software) shall remain the sole and exclusive property of Client.  Ownership of all Intellectual Property Rights, source code and documentation developed exclusively and specifically for the Client by the Service Provider will vest in the Client.  The Service Provider will do anything the Client may require in order effectively to vest such right in the Client (whether before or after the termination of this Agreement). The Service Provider shall notify the Client immediately if it becomes aware of any unauthorised use of the whole or any part of such Intellectual Property Rights. 
1.34 [bookmark: _Ref147563283]In relation to Service Provider Software, Software and other Intellectual Property Rights owned by third parties and other Intellectual Property Rights owned or used by Service Provider in relation to the provision of Services (hereafter collectively referred to as "Service Provider IP") or any Service Provider or third party equipment supplied or utilised by Service Provider in relation to the provision of Services and which has not been sold to Client ("Service Provider Equipment"): 
Client shall not, under any circumstances, copy, modify, decompile, reverse assemble, disassemble or make any adaptation or derivative of sell, resell, transfer, license, sub‑license or distribute the Service Provider IP, including Service Provider methodologies or processes. 
1.35 In relation to Client Proprietary Software and other Intellectual Property Rights and software owned by third parties and licenced to Client no title, licence or other similar rights therein or thereto shall pass to Service Provider.
1.36 [bookmark: _Ref15198908]Subject to the provisions of clause 11, nothing contained in this Agreement (including any Schedule) shall restrict Service Provider's use of ideas, concepts, know-how, methods or techniques developed in relation to the Services.
[bookmark: _Ref4896682][bookmark: _Toc4900378][bookmark: _Toc338844319][bookmark: _Toc140409573]CONFIDENTIALITY AND NON‑DISCLOSURE
1.37 For the purpose of this clause 11 and clause 1.1.6, "Receiving Party" shall mean that Party receiving the other's Confidential Information and "Disclosing Party" shall mean that Party disclosing its Confidential Information to the Receiving Party.
1.38 [bookmark: _Ref8191283]The Receiving Party may disclose Confidential Information only to its officers, employees, consultants, independent contractors and subcontractors ("Personnel") and then only such Personnel to whom such disclosure is reasonably necessary, provided that such Personnel agree in writing to be bound by similar terms and conditions of clause 11 prior to such disclosure.
1.39 [bookmark: _Ref8191284]The Receiving Party agrees:
not to disclose Confidential or other Information to any third party for any reason or purpose whatsoever without the prior written consent of the Disclosing Party, save in accordance with the provisions of this clause 11;
not to utilise, employ, exploit or in any other manner whatsoever use Confidential Information for any purpose whatsoever other than strictly in relation to this Agreement; and
that the unauthorised or unlawful use or disclosure of Confidential Information may cause irreparable loss, harm and damage to the Disclosing Party.
1.40 The Receiving Party agrees to protect Confidential Information by using the same standard of care (but no less than a reasonable standard) used to safeguard its own information of a confidential nature and by taking all reasonable steps to prevent any unauthorised disclosure of Confidential Information.
1.41 [bookmark: _Ref14582527]The Disclosing Party may, at any time by way of written notice to the Receiving Party, require the Receiving Party to return or destroy any material containing, pertaining to or relating to Confidential Information and to expunge such Confidential Information from any word processor, computer or other similar device into which it was entered or programmed, and may, in addition, require the Receiving Party to furnish a written statement (certified as correct by a director of the Receiving Party) to the effect that, upon such return, the Receiving Party has not retained in its possession, or under its control, either directly or indirectly, any such material. The Receiving Party shall comply with all requirements in terms of this clause 11.5 within 7 (seven) days of receipt of written notice thereof.
1.42 The confidentiality obligations of the Receiving Party pursuant to the provisions of this Agreement shall not apply to any information that:
is known to or in the possession of the Receiving Party prior to disclosure thereof by the Disclosing Party;
is or becomes publicly known, otherwise than pursuant to a breach of this Agreement by the Receiving Party;
is acquired or developed independently of the Disclosing Party by the Receiving Party in circumstances that do not amount to a breach of the provisions of this Agreement;
is disclosed by the Receiving Party to satisfy the order of a court of competent jurisdiction or to comply with provisions of any law or regulations in force from time to time, provided that in these circumstances, the Receiving Party shall advise the Disclosing Party in writing prior to such disclosure (unless prohibited by applicable law or a court order of competent jurisdiction) to enable the Disclosing Party to take whatever steps it deems necessary to protect its interest in this regard.  Provided further that the Receiving Party will disclose only that portion of the information which it is legally required to disclose and the Receiving Party will use its reasonable endeavours to protect the confidentiality of such information to the widest extent possible in the circumstances; or
is disclosed to a third party pursuant to the prior written authorisation from the Disclosing Party, which is signed by its duly authorised representative.
1.43 Service Provider agrees to abide by the Client ICT security policy as applicable to the Services being rendered. 
[bookmark: _Toc4900379][bookmark: _Toc338844320][bookmark: _Toc140409574]PROTECTION OF PERSONAL INFORMATION
1.44 Each Party shall comply with the provisions of all Data Protection Legislation, that apply in relation to any Personal Information Processed in connection with this Agreement, and render such assistance and co-operation as is reasonably necessary or reasonably requested by the other Party, including, but not limited to, the provision of information regarding the existence, applicability and extent of application of Data Protection Laws to Personal Information.
1.45 If Service Provider (as Responsible Party), its agents, subcontractors or employees (as Operators) are permitted access to any Personal Information held by the Client (as Data Subject) for any reason connected with this Agreement or are supplied with or otherwise provided with Personal Information by the Client or on its behalf, or are supplied with or otherwise provided with Personal Information relating to any employee, client or subcontractors, it shall procure in the case of its employees, clients or subcontractors, and Service Provider itself shall:
[bookmark: _Ref388427571]not retain a record of the Personal Information of the Data Subject any longer than is necessary for achieving the purpose for which the information was collected or Processed, unless required by law, reasonably requires the record for lawful purposes related to its functions or activities, retention of the record is required by a contract between the Parties thereto, or for reasons of historical, statistical or research purposes provided Service Provider has established appropriate safeguards against the records being used for any other purpose; 
without prejudice to the generality of the foregoing, ensure that appropriate technical and organisational measures shall be taken by it against the unauthorised or unlawful Processing of such Personal Information and against the accidental loss or disclosure or destruction of, or damage to, such Personal Information;
not (and shall procure that its agents and subcontractors shall not) Process or transfer any Personal Information outside the Republic of South Africa without the prior written consent, of the Data Subject, which will not be unreasonably withheld, unless;
the Data Subject (in consultation with Service Provider) consents to such transfer;
such third party who would be the recipient of such Personal Information is subject to law or binding agreement which provides a level of protection no less stringent than and substantially similar to the laws imposed in terms of any Data Protection Legislation in the Republic of South Africa;
the transfer is necessary for the performance of a contract between Service Provider and the Data Subject;
the transfer is necessary for the conclusion or performance of a contract concluded in the interest of the Data Subject between Service Provider and a third party; 
the transfer is for the benefit of the Data Subject;
it is not reasonably practicable to obtain the consent of the Data Subject to that transfer; 
if it were reasonably practicable to obtain such consent, the Data Subject would be likely to give it.
at the Data Subject’s request, and subject to any restrictions in terms of the Promotion of Access to Information Act, provide the record or a description of the Personal Information about the Data Subject held by Service Provider within a reasonable time, at a prescribed fee, in a reasonable manner and format and in a form that is generally understandable and be notified of the Data Subject’s right to correct or delete any incorrect Personal Information;
as soon as reasonably possible and taking into account the legitimate needs of law enforcement and directions of the regulator, notify the Data Subject in writing when there are reasonable grounds to believe that the Personal Information of the Data Subject has been accessed or acquired by any unauthorised person; and 
1.46 Subject to clause 12.2.1, delete or destroy a record of the Personal Information of the Data Subject as soon as reasonably practicable after Service Provider is no longer authorised to retain the record.

[bookmark: _Toc140409575]DATA RETENTION
1.47 Once the provision of services relating to the data is complete, Service Provider undertakes to: 
Destroy all data or at any time, at the Client written request and at the latest, within 15 calendar days of the end of the Agreement, Service Provider undertakes to return the Client’s data, in a legible or interoperable form agreed between the Parties and to destroy all copies (paper or electronic) of the Client’s data that it may hold. 
The return of all files, data, programmes, documentation, recordings etc. is included in the price for the provision of the Service. Service Provider must confirm the actual destruction of the Client’s data within 15 calendar days of the Client’s request or the end of the Agreement. 
The Client reserves the right to carry out any checks it deems necessary to confirm the performance of these obligations. 
This clause will remain in effect after the expiry or termination of the Agreement for any reason whatsoever.
[bookmark: _Toc103079562][bookmark: _Toc4900381][bookmark: _Toc338844322][bookmark: _Toc140409576]DOCUMENTATION AND REPORTING
1.48 Service Provider shall provide the Documentation in respect of Services, if so specifically required in terms of the project plans or Schedule as the case may be, as is described therein.
1.49 Service Provider shall ensure regular reporting to the Client as stipulated in any project plans or project schedule in accordance with the applicable provisions of such project plans or project schedule.
[bookmark: _Toc103079564][bookmark: _Toc4900382][bookmark: _Toc338844323][bookmark: _Toc140409577]ACCEPTANCE TESTING PROCEDURES AND CRITERIA
1.50 Prior to handing over a deliverable (developed in terms of a project plan or Schedule as the case may be) to Client, acceptance testing shall be carried out in accordance with the written procedures, processes, timelines and criteria contained herein and in the relevant project plan or Schedule. Such acceptance testing period for the deliverable shall be determined in accordance with that specific deliverable’s requirements and purpose. 
1.51 Acceptance testing and the setting of acceptance criteria will be the joint responsibility of the Parties. Acceptance criteria must be defined and agreed prior to the commencement of any configuration or development activity.  
1.52 Acceptance testing shall determine whether the deliverable operates in accordance with the documentation and acceptance criteria, where applicable. 
1.53 Service Provider shall assist Client in conducting the acceptance testing in accordance with the acceptance testing requirements and procedures and respond to any queries made by Client in relation to the deliverable (relevant to the agreed scope and acceptance criteria) within 5 (five) days of receipt of such a written notice from Client. Such a written notice must set out in clear and detailed terms any issues or failures in the deliverable in order for Service Provider to appropriately remedy same.  
1.54 [bookmark: _Ref338833080]Unless otherwise agreed between the Parties in the relevant project plan or Schedule, Client shall conduct acceptance testing procedures on the deliverable and notify Service Provider within 7 (seven) days of any issues or failures or provide a non-acceptance notice of the deliverable, where after Service Provider shall have a further 7 (seven) days to remedy such issues, failures or non-acceptance. 
1.55 Client shall be provided with a further 7 (seven) days subsequent to the amendments by Service Provider as may be required as stated in clause 15.5 to formally accept a deliverable developed by Service Provider under this Agreement. 
[bookmark: _Toc103079566][bookmark: _Toc4900383][bookmark: _Ref8191731][bookmark: _Ref8191833][bookmark: _Ref9066120][bookmark: _Toc338844324][bookmark: _Ref529197200][bookmark: _Toc140409578]CHANGE ORDER PROCEDURE
1.56 [bookmark: _Ref14245932]From time to time during the term of this Agreement, Service Provider or Client may propose changes in or additions to the Services or other aspects of this Agreement. No such changes or additions shall be effective or binding on the Parties unless a written change order ("Change Order") is signed by authorised representatives of both Parties. All such Change Orders shall be implemented in accordance with the procedures set out in this clause 16 ("Change Order Procedures").
1.57 [bookmark: _Ref8191750]If Client desires to propose a change or addition referred to in clause 16.1, Client shall deliver a written notice to Service Provider, describing the proposal.  Service Provider shall respond to such proposal within 10 (ten) Business Days or such period as is reasonable in the circumstances by preparing, at Service Provider's expense, and delivering to Client a written proposal ("Change Order Proposal"), indicating:
the effect of the proposal, if any, on the amounts payable by Client and the basis on which such effect was calculated (including, if requested by Client, comparisons with the existing charges for similar Services, if any);
the effect of the proposal, if any, on Service Levels with explanations thereto;
the anticipated impact on resources of Service Provider with specific reference to capacity, risk and security;
the anticipated impact on planned capital expenditure for the provision of the Services, including planned dates for replacement of assets and equipment, and details of such equipment; 
the anticipated time schedule for implementing the proposal, including details of the exact deliverables in terms of the proposal and milestone dates (on which, if a Change Order results, weekly progress reports which will be furnished by Service Provider); 
Service Provider’s proposal for an adjustment of the fees and charges, if any; and
any other information in Service Provider’s discretion that it may deem relevant.
1.58 If Service Provider desires to propose a change or addition referred to in clause 16.1, it may do so by preparing at its expense and delivering a Change Order Proposal to Client, which complies with clause 16.2.
1.59 Following the receipt by Client of the Change Order Proposal above, Client shall either:
[bookmark: _Ref338668881]accept the Change Order Proposal; 
[bookmark: _Ref338668892]reject the Change Order Proposal; 
[bookmark: _Ref338668859]ask Service Provider for further information pertaining to the Change Order Proposal to consider; or 
[bookmark: _Ref338668869]suggest reasonable modifications to the Change Order Proposal. 
1.60 Where Client requests further information or suggests modifications as per clauses 16.4.3 and 16.4.4 respectively, Service Provider may within 5 (five) Business Days provide such information or submit a revised Change Order Proposal, considering the Client’s suggested modifications, thereafter the Client shall respond in terms of clause 16.4.1 or 16.4.2. 
1.61 If required, both Parties shall meet at a mutually convenient time with a view to discuss any Change Order Proposal. 
1.62 Any discussions, requests, negotiations or communications required to implement clause 16.2 shall not bind the Parties and only a written and signed change order shall be binding on the Parties. Until such time that the Change Order has been approved, the original scope/project plan shall be adhered to.  
1.63 All Change Orders shall be implemented pursuant to the procedures set out in this clause 16.

[bookmark: _Toc4900384][bookmark: _Toc338844325][bookmark: _Toc140409579]SUB‑CONTRACTORS
1.64 [bookmark: _Ref8191984]Service Provider shall appoint sub‑contractors to provide any part of the Services in-line with the 30% minimum subcontracting requirements to EMEs or QSEs for the duration of this Agreement. Should Client reasonably object to the appointment of a sub‑contractor, when notified, Client shall provide written notice to Service Provider of such objection within 7 (seven) days. If no objection is received by Service Provider within the 7 (seven) day period as stated in this clause, such appointment shall be deemed accepted by Client. 
1.65 Service Provider shall take reasonable steps to ensure that all sub-contractors appointed in terms of clause 17.1 undertake in writing to comply, and do comply, with the provisions of this Agreement and undertake in writing appropriate duties of care and skill to Client. Notwithstanding the appointment of any sub-contractor, Service Provider shall remain liable to Client under this Agreement for the provision of Services.  
1.66 Service Provider shall ensure that all sub-contractors are subject to the same duties of confidence in respect of this Agreement.
[bookmark: _Ref528320027][bookmark: _Ref4897006][bookmark: _Toc4900399][bookmark: _Toc338844326][bookmark: _Toc140409580]BREACH 
1.67 [bookmark: _Ref527551884]If the Service Provider commits a breach of a material term of this Agreement and fails to remedy that breach within 30 (thirty) Business Days of receiving written notice from the Client calling for the breach to be remedied, the Client will, in addition to any other remedies it may have, be entitled to, immediately:
as a means of first recourse to meet and agree to work together to mitigate the effect of any breach;  
failing which, refer to mediation; 
failing which, cancel this Agreement and claim damages and / or losses occasioned by the breach; or 
 claim specific performance in terms of this Agreement.
1.68 [bookmark: _Ref501009605]If the Client commits a breach of a material term of this Agreement and fails to remedy that breach within 30 (thirty) Business Days of receiving written notice from the Service Provider calling for the breach to be remedied, the Service Provider shall, in addition to any other remedies it may have, be entitled to, immediately:
as a means of first recourse to meet and agree to work together to mitigate the effect of any breach;
failing which, refer to mediation; 
cancel this Agreement and claim damages and / or losses occasioned by the breach; or 
 claim specific performance in terms of this Agreement.
[bookmark: _Ref529195493][bookmark: _Toc140409581]TERMINATION 
By mutual agreement, the parties may terminate this Agreement or any Annexures with reasonable cause, at any time, on no less than 90 (ninety) Calendar days’ prior written notice.
[bookmark: _Ref4896212][bookmark: _Toc4900400][bookmark: _Toc338844327][bookmark: _Toc140409582]LIMITATION OF LIABILITY
1.69 [bookmark: _Ref519763640][bookmark: _Ref4898001]Each Party’s total aggregate liability to the other Party under or in connection with this Agreement, whether for negligence, misrepresentation, or otherwise, will be limited to the total fees of the specific deliverable in the individual Schedules. 
1.70 Irrespective of the cause of action and notwithstanding anything else contained in this Agreement, in no event shall either Party be liable to the other for any incidental, consequential, or any other indirect loss or damages. 
1.71 These limitations of liability shall apply regardless of the form of action, whether in contract, delict, strict liability, or otherwise and regardless of whether either Party has been advised as to the possibility of such damages and/or losses.  
1.72 The provisions of this clause 20 shall not apply in respect of any claims based on the death or injuries suffered by any individual.
[bookmark: _Toc140409583]PENALTIES
If the Service Provider fails to perform any of its obligations within the period specified in this Agreement due to no fault on the part of the Client, the Client may without prejudice to the other remedies under this Agreement apply penalties as specified in the relevant Annexure. 
[bookmark: _Toc103079573][bookmark: _Ref8193651][bookmark: _Ref8202601][bookmark: _Toc338844328][bookmark: _Toc140409584]INTELLECTUAL PROPERTY INDEMNIFICATION
1.73 [bookmark: _Ref338331319][bookmark: _Ref467125107]Each Party ("Indemnifying Party") agrees to indemnify the other Party ("Indemnified Party") for all losses (including reasonably incurred legal and other professional costs and expenses) payable to a third party arising out of any proven infringement of any Intellectual Property Rights as a direct result of the use by Indemnified Party of the Services or any Intellectual Property Rights owned or licensed by Indemnifying Party and permitted for use by Indemnified Party under this Agreement.
1.74 A Party claiming indemnification under this Agreement shall use all reasonable endeavours to mitigate any such claims and losses. 
1.75 [bookmark: _Ref467125117]If a claim against Indemnified Party and/or its affiliates for infringement of Intellectual Property Rights is made or appears likely or possible, Indemnifying Party may, at its own cost and expense:
modify the allegedly infringing Intellectual Property Rights so as to render the same non-infringing; or 
replace it with Intellectual Property Rights that are at least functionally equivalent. 
1.76 The Indemnified Party's sole and exclusive remedy in respect of any claims of infringement shall be that which is specified in this clause 22. 
[bookmark: _Ref4896693][bookmark: _Toc4900398][bookmark: _Ref9225328][bookmark: _Toc338844329][bookmark: _Toc140409585]DISPUTE RESOLUTION
1.77 [bookmark: _Ref504563896][bookmark: _Ref132694798][bookmark: _Ref4896961]Should any difference or dispute pertaining to the Agreement or performance thereunder arise at any time between the Parties, the duly authorised senior officials of each Party shall meet within 5 (five) days, or such period as the Parties may agree, from the date on which the dispute was notified, in writing, by one party to the other, to attempt to resolve the dispute amicably. 
1.78 [bookmark: _Ref504563944]In the event of a dispute arising between the Parties, the Parties will, pending resolution of the dispute, continue to fulfil all other obligations under this Agreement that are not in dispute. 
1.79 [bookmark: _Ref519242655]If the dispute is not resolved at the meeting contemplated in clause 23.1, or extended meeting as the Parties may agree to in writing, or such meeting does not take place within the 5 (five) day period contemplated in clause 23.1 or such later date at the Parties may agree in writing, then either of the Parties may refer the dispute to the Arbitration Foundation of Southern Africa ("AFSA") to be determined by arbitration in terms of the Commercial Arbitration Rules of AFSA as amended from time to time (the "Rules"), such arbitration shall be held in Johannesburg. 
1.80 The appointment of the arbitrator shall be agreed upon between the Parties in writing but, failing agreement between them, within a period of 10 (ten) days after the arbitration has been demanded in terms of clause 23.3 above, either Party shall be entitled to request AFSA to make the appointment and, in making such appointment, to have regard to the nature of the dispute. If AFSA fails or refuses to make the nomination within 10 (ten) days, any Party may approach any Court of competent jurisdiction in the Republic to make such an appointment. To the extent necessary, the court is expressly empowered to do so. 
1.81 There shall be one arbitrator who shall be a practising senior counsel or, alternatively, a practising attorney of not less than 15 (fifteen) years’ experience as an attorney. 
1.82 [bookmark: _Ref523737114]The arbitrator shall have the powers conferred upon an arbitrator under the Rules. 
1.83 The arbitrator shall have the power to give default judgment if any Party fails to make submissions on due date and/or fails to appear at the arbitration, which judgment the arbitrator shall be entitled to rescind on good cause shown in terms of the legal principles applicable to rescission of judgments. 
1.84 The arbitrator shall, as far as possible, render a reasoned award within 20 Business Days after the conclusion of the final arbitration hearing pertaining to the award.  
1.85 The decision of the arbitrator shall be subject to appeal by either Party giving the other written notice with the grounds of appeal within 5 (five) Business Days of the single arbitrator’s award. The appeal arbitration panel will consist of three arbitrators being practising senior counsel or, alternatively, practising attorneys of not less than 15 (fifteen) years’ experience as attorneys. The appeal will be conducted in terms of the rules governing appeals under the Rules. 
1.86 An award of a Panel of three arbitrators cannot be appealed further.
1.87 The Parties shall keep the evidence in the arbitration or appeal proceedings and any order made by any arbitrator confidential unless otherwise contemplated herein. 
1.88 All arbitrators must agree to be bound by the confidentiality provisions of this Agreement.  
1.89 Unless otherwise ordered by the arbitrator (in the first instance) or the arbitration panel (on appeal), each Party shall pro tem bear one-half of the cost of the arbitration / appeal.  Final liability of costs of each Party shall be determined by the arbitrator or the panel, as the case may be, the intention being that the costs of the Party that is substantially successful shall be reimbursed by the other Party.  Payments of the arbitrator or Panel's costs shall be made on a monthly basis prior to the award, until the arbitrator or Panel decides the final liability for the arbitration costs in its award which deals with costs. 
1.90 The provisions of this clause are severable from the rest of this Agreement and shall remain in effect even if this Agreement is terminated for any reason. 
1.91 The arbitration outcome will be binding on both Parties.
1.92 Nothing contained as per above clauses shall prohibit either Party from applying to a Court of competent jurisdiction for urgent, interim relief.
[bookmark: _Ref4896712][bookmark: _Toc4900403][bookmark: _Toc338844330][bookmark: _Toc140409586]TRADEMARKS, TRADE NAMES AND PUBLICITY
1.93 Neither Party may, without the prior written consent of the other Party, use the names, services marks, trademarks, logos or other corporate identifications of that other Party.
1.94 Neither Party may publicise or disclose the contents of this Agreement or its existence without the prior written consent of the other Party first having been received. 
[bookmark: _Toc4900386][bookmark: _Ref147684704][bookmark: _Ref338671574][bookmark: _Toc338844333][bookmark: _Toc140409587]NON-VARIATION
No variation, modification, consensual termination or amendment of this Agreement (including this clause) or Annexures to this Agreement shall be of any force or effect unless reduced to writing and signed by the Parties’ respective duly authorised representatives.
[bookmark: _Toc4900387][bookmark: _Ref338671586][bookmark: _Toc338844334][bookmark: _Toc140409588]NON-WAIVER
No waiver or abandonment by either Party of any of its rights in terms of this Agreement, shall be binding on that Party, unless such waiver or abandonment is in writing and signed by the waiving Party, and any such waiver or abandonment shall be effective only in the specific instance and for the specific purpose given. Any failure or delay by either Party hereto in exercising any right, power or privilege hereunder shall not operate as a waiver thereof, nor shall any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.
[bookmark: _Ref338671597][bookmark: _Toc338844335][bookmark: _Toc140409589]NOMINATED ADDRESSES
1.95 The Parties choose as their nominated addresses for the purposes of sending and receiving legal process, notices or other documents or communications under this Agreement, the following addresses:
Client:		Laboria House
215 Francis Baard Street
Pretoria
0001
[bookmark: _Toc4900390]Email: ______________________
Attention: Director-General 


[bookmark: _Toc4900393][bookmark: _Toc4900397]Service Provider:	input address
       Email: ______________________

Attention: _____________________

1.96 If any legal related communications, notices or documents are sent between the Parties, a further copy of such communication, notice or document must also be provided by the sending Party to the receiving party nominated address. 
1.97 Any notice or communication required or permitted to be given in terms of this Agreement shall be valid and effective only if in writing.
1.98 Any Party may by notice to the other Party, change its nominated address to another physical address within the Republic of South Africa and fax number, provided that the change shall become effective on the 7th (seventh) day after the date of receipt of the notice by the other Party.
1.99 Any notice to a Party contained in a correctly addressed envelope and delivered by hand to a responsible person during ordinary business hours on a Business Day at its nominated address shall be deemed to have been received at the time of delivery (unless the contrary is proved) or if so delivered outside ordinary business hours on a Business Day or on a day which is not a Business Day shall be deemed to have been received on the following Business Day.
1.100 Any notice given by fax or email shall be deemed to have been received by the addressee, in the absence of proof to the contrary, unless the addressor is aware, at the time the notice would otherwise be deemed to have been given, that the notice is unlikely to have been received by the addressee through no act or omission of the addressee.
1.101 Notwithstanding anything to the contrary herein contained, a written notice or communication actually received by a Party shall be an adequate written notice or communication to him, notwithstanding that it was not sent to or delivered at his nominated address.
[bookmark: _Toc4900402][bookmark: _Ref338671648][bookmark: _Toc338844337][bookmark: _Toc140409590]FORCE MAJEURE
1.102 Notwithstanding any other provisions of this Agreement, if due performance of this Agreement by either Party is affected in whole or in part by reason of any event, omission, accident or other matter beyond the reasonable control of that Party ("Force Majeure") including: to flood, earthquakes,  pandemics, war (whether declared or not), terrorism, sabotage, revolution, invasion, insurrection, strike,  lock-out or any other industrial action, riot, civil commotion, mob violence, blockade, embargo, boycott, exercise of military power, fire, explosion, quarantine, acts or restrains of government including the imposition or restrictions of or embargos on imports or exports, server breakdown and/or malfunctions and electricity failures or blackouts, then that Party ("Notifying Party") shall give prompt notice to the other Party ("Notified Party") of the Force Majeure. 
1.103 The Notifying Party shall be under no liability for any loss, damage, injury or expense of whatever kind and howsoever caused, suffered by the Notified Party due to the Force Majeure. 
1.104 The Notifying Party shall use all reasonable efforts to avoid or overcome the Force Majeure as soon as it becomes practical to do so, and if this is not possible, the relevant portion of this Agreement affected thereby may be terminated where such failure to perform has endured for a period of 30 (thirty) days or longer. If the Parties cannot terminate the portion of the Agreement that is affected by the Force Majeure, then this Agreement may be terminated on 45 (forty-five) days’ notice to the other Party from date of the Notifying Party providing notice of the Force Majeure.
[bookmark: _Toc4900407][bookmark: _Ref338671670][bookmark: _Toc338844338][bookmark: _Toc140409591]WHOLE AGREEMENT
1.105 [bookmark: _Toc4900408]This Agreement, including all Annexures, constitutes the whole and entire Agreement between the Parties with regard to the subject matter hereof neither Party shall be bound by any undertakings, representations, warranties or promises not recorded in this Agreement.
1.106 Should there be a conflict between this Agreement, and Annexures, the following order of precedence will apply:
Master Service Agreement
Annexures
[bookmark: _Ref338671988][bookmark: _Toc338844339][bookmark: _Toc140409592]  INDEPENDENT CONTRACTORS
The Parties shall act as independent contractors for all purposes under this Agreement. Nothing contained herein shall be deemed to constitute either Party as an agent, representative, employee or partner of the other Party, or both Parties as joint ventures or partners for any purpose. Save as expressly stated herein to the contrary, neither Party shall be responsible for the acts nor omissions of the other Party, and neither Party shall have authority to bind, incur, speak for, represent or obligate the other Party in any way whatsoever.
[bookmark: _Ref338671996][bookmark: _Toc338844340][bookmark: _Toc140409593]SEVERABILITY
If any provision of this Agreement is found to be inconsistent with or void under any applicable law, the validity of the remaining provisions shall not be adversely affected and shall continue to be valid and enforceable.  In such case, the Parties shall re-negotiate the ineffective provision in good faith with the object of replacing it as closely as possible with a provision affording the same basic rights, obligations and economic effects with respect to all concerned Parties. Should the Parties be unable to reach agreement, such provision shall be severable from the remaining provisions of this Agreement. 
[bookmark: _Toc4900380][bookmark: _Ref147684678][bookmark: _Toc338844321][bookmark: _Toc526760555][bookmark: _Ref338672005][bookmark: _Toc338844341][bookmark: _Toc140409594]NON SOLICITATION
Neither Party shall during the subsistence of this Agreement and for 1 (one) year thereafter without the other Party's prior written permission, employ, canvass or solicit for direct or indirect employment any member of the other Party's personnel, which shall for this Agreement include such Party’s agents, consultants, contractors,  sub-contractors and their respective personnel; or proceed with any application by or on behalf of that member of personnel for direct or indirect employment, if that member of personnel is attached to or has contributed in any way to the Services hereunder, or was introduced as a result of the provision of the Services pursuant to this Agreement nor shall it solicit, entice, encourage or persuade any such member of personnel to terminate his/her employment.  Both Parties shall procure that no third party does any of the aforementioned acts.
[bookmark: _Toc140409595]APPLICABLE LAW
This Agreement will be governed and construed in accordance with the laws of the Republic of South Africa and all disputes, actions and other matters relating thereto shall be determined in accordance with such law.
[bookmark: _Toc338844343][bookmark: _Toc254260558][bookmark: _Toc140409596]ASSIGNMENT AND CESSION
Neither Party may cede, assign, transfer or attempt to cede, assign or transfer its rights and/or obligations under this Agreement without the prior written consent of the other Party. Any attempt to cede, assign or transfer rights or obligations under this Agreement in violation of this clause will be void and of no force and effect. 
[bookmark: _Toc338844344][bookmark: _Toc140409597]COSTS
The costs associated with the drafting, vetting and negotiating of this Agreement shall be for each Party’s own account.
[bookmark: _Toc140409598]AGREEMENT COMPLIANCE
In order to verify that Service Provider has complied with its contractual obligations, the Client shall be allowed to audit Service Provider’s compliance with this Agreement at client’s sole cost and expense. This audit shall be carried out with reasonable prior notice, no less than 15 (fifteen) Business Days, and in a reasonable way so as to cause as little disruption as is reasonably possible to the performance of the Services and Service Provider’s business. The audit can be carried out by the Client or a third party, independent auditor which shall not be a competitor of Service Provider. Service Provider shall provide all assistance reasonably requested by the Client in relation to such audit, including providing access to Service Provider Personnel, non-confidential records and to relevant portions of Service Provider business premises.
	[bookmark: _Toc528823082][bookmark: _Toc140409599]SIGNATURES

BOTH PARTIES ACKNOWLEDGE HAVING READ AND UNDERSTOOD THIS AGREEMENT AND NEITHER PARTY IS ENTERING INTO THIS AGREEMENT ON THE BASIS OF ANY REPRESENTATIONS AND/OR WARRANTIES NOT EXPRESSLY SET FORTH IN IT.

Signed for and on behalf of the Client:


……………………………………………..…………
SIGNATURE	

THOBILE LAMATI
……………………………………………..…………
NAME (PRINTED)	

DIRECTOR-GENERAL
……………………………………………..…………
DESIGNATION	

……………………………………………..…………
DATE




Signed for and on behalf of Service Provider:


……………………………………………..…………
SIGNATURE	

……………………………………………..…………
NAME (PRINTED)	

……………………………………………..…………
DESIGNATION	


……………………………………………..…………
DATE






